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ARGUMENT  OF  SAMUEL  J.  TILDEN. 

Ip  the  Court  Please  : The  defendant  in  this  case  is  the  Delaware 
and  Hudson  Canal  Co.,  a Corporation  owning  a Canal  leading  from 
Rondout,  on  the  Hudson  River,  through  the  counties  of  Ulster  and 
Delaware,  touching  the  Delaware  River,  passing  a few  miles  into  the 
State  of  Pennsylvania,  and  there  connecting  by  a railway  with  the 
coal  lands,  from  which  it  mines  coal,  and  brings  it  principally  to  this 
market,  over  its  own  railway  and  through  its  own  canal  to  the  Hud- 
son River.  It  is  a corporation  of  the  State  of  New  York,  with 
grants  of  rights  and  privileges  in  the  S-tate  of  Pennsylvania,  which 
although  they  do  not  destroy  its  citizenship  here,  or  make  it  cease  to 
be  a New  York  Corporation,  impart  to  it  all  the  authority  of  a cor- 
poration in  the  State  of  Pennyslvania,  not  under  the  general  comity 
applicable  to  such  cases,  but  by  special  legislation,  because,  under  a 
peculiar  rule  in  that  State,  where  the  statute  of  mortmain  prevails, 
such  comity  is  not  extended  as  matter  of  course,  but  needs  express 
legislation,  which  express  legislation  exists  in  this  case. 

The  plaintiff  is  a company  chartered  by  the  State  of  Pennsylvania. 
It  is  one  of  those  instances  to  which  I had  occasion  the  other  day  to 
allude,  of  a corporation,  the  proprietors  of  which  are  principally 
citizens  of  this  State,  whose  business  of  vending  coal  is  carried  on 
here,  and  whose  meetings  are  held  here.  It  is,  however,  a Pennsyl- 
vania corporation.  It  is  one,  perhaps,  of  two  or  three  hundred  cor- 
porations carrying  on  business  in  this  State,  although  created  by  other 
States  of  the  Union — everything  being  here  except  their  corporate 
character  and  locality. 


The  Pennsylvania  Coal  Co.  possesses  also  its  own  railway  con- 
necting with  the  canal  of  the  Delaware  and  Hudson  Co.,  at  a point 
about  nine  miles  this  side  of  the  further  terminus  of  that  canal,  and 
extending  about  47  miles  through  the  beautiful  valley  of  the  Wyoming, 
nearly  down  to  Wilkesbarre,  where  its  lands  and  its  mines  are,  and 
from  which  it  brings  annually  about  600,000  tons  of  coal  to  this 
market. 

The  relations  between  these  two  companies  arise  in  this  manner  : 
The  Delaware  and  Hudson  Canal  Co.,  having  this  canal,  found  that 
it  had  a capacity  to  pass  boats  upon  it  altogether  exceeding  its  means 
of  mining  and  transporting  over  its  own  road.  The  company,  there- 
fore, thought  it  would  be  highly  expedient  and  profitable  to  bring 
this  surplus  capacity  into  use.  The  motives  for  that  project  are  re- 
cited in  the  preamble  of  a contract,  which  will  be  found  on  page  90, 
folio  152,  of  the  plaintiff’s  case.  This  contract  was  formed  originally 
with  the  Wyoming  Coal  Association,  an  incorporated  body  ; but  in 
a short  time,  according  to  the  provisions  of  the  original  agreement, 
by  a new  agreement,  executed  on  the  part  of  the  Delaware  and  Hud- 
son Co.  and  Pennsylvania  Coal  Co.,  the  latter  company  became  the 
successor  of  the  Wyoming  Coal  Association,  which  it  was  entitled  to 
become  upon  building  this  railway.  The  supplementary  contract 
will  be  found  at  folio  190.  There  is  no  question  that  we  are  the 
rightful  successors  of  the  Wyoming  Coal  Association  ; and  this  con- 
tract, the  construction  of  which  is  in  question  between  us,  operates 
in  our  favor  as  if  we  were  the  original  party  to  it. 

This  contract  is  a somewhat  peculiar  and  remarkable  one  in  this 
respect : that  the  theory  of  it  lias  some  analogy  to  that  of  a partner- 
ship between  these  two  great  corporations.  The  rate  of  toll  which 
the  Delaware  and  Hudson  Co.  was  authorized  by  its  charter  to  charge 
was  something  like  $8  per  ton.  It  was  fixed  in  old  times,  when  coal 
was  very  little  used,  and  when  the  prices  at  which  it  sold  were  almost 
prohibitory  ; it  was  in  the  infancy  of  the  business,  and,  indeed,  before 
the  business  could  be  said  to  be  in  existence  at  all.  The  Delaware 
and  Hudson  Co.  felt  that  in  order  to  bring  this  surplus  capital  of 
their  canal  into  available  use,  they  must  offer  terms  for  the  use  of 
their  canal  far  below  what  they  were  authorized  by  their  charter  to 
demand.  They  recite  that  consideration  in  the  preamble  to  this 
contract.  They  felt,  further,  that  the  contract  into  which  they 
should  enter  must  be  of  permanent  duration,  because  no  company 
could  afford  to  build  a railroad,  worthless,  except  for  the  purpose  of 
transporting  coal  to  this  canal,  and  becoming  its  tributary,  unless 
they  could  be  assured  that  the  rate  of  toll  which  they  would  have  to 
pay  should  be  continual,  and  that  they  should  be  free  from  any  addi- 
tional imposition  thereafter. 

After  some  negotiation,  the  parties  hit  upon  this  expedient  : To 
ascertain  as  well  as  they  could  what  would  be  about  the  cost  of  coal, 
less  the  freight,  at  Rondout,  where  it  reaches  tide  water — assume 
that  to  be  the  permanent  cost — take  that  cost  from  the  price  at 
which  coal  was  selling  at  Rondout,  and  divide  the  balance  ; and  one- 


half  of  that  suit  should  constitute  the  rate  of  toll.  They  fixed  a 
sliding-scale  upon  this  basis. 

But  they  made  several  provisions,  accessory  to  this  general  object, 
one  of  which  was  this : It  was  the  custom  of  the  Delaware  and 
Hudson  Co.  ordinarily  to  sell  their  coal  in  anticipation  of  the  open- 
ing of  the  canal  ; that  is,  to  make  contracts  for  the  sale  of  coal  during 
the  season.  A clause  was  therefore  inserted  in  the  contract,  provid- 
ing that  if  in  any  year  the  quantity  of  coal  contracted  to  be  sold  on 
the  first  of  May  should  be  one-half  or  more  the  estimated  amount  which 
they  proposed  to  bring  down  during  the  season — such  an  estimate 
being  always  sent  in  by  the  engineer — the  rate  of  toll  should  be  cal- 
culated upon  the  prices  at  which  those  contracts  were  made.  The 
rate  became  fixed,  but  it  was  subject  to  this  condition  : that  if  any 
discounts  or  deductions  were  contemplated  in  the  contracts,  an  allow- 
ance should  afterwards  be  made  for  those  discounts  and  deduc- 
tions. 

The  contract  further  provided  for  another  contingency,  which  was 
this  : It  might  so  happen  that  the  price  at  which  the  Delaware  and 
Hudson  Co.  offered  their  coal — because  these  calculations  were  made 
not  upon  the  coal  of  the  Pennsylvania  Coal  Co.,  brought  by  means 
of  this  canal,  but  upon  the  coal  brought  by  the  Delaware  and  Hudson 
Co. — it  might  so  happen  that  the  price  which  they  would  charge 
would  be  so  high  as  to  restrict  the  sales,  and  thereby  increase  the 
tolls.  To  meet  that  contingency,  the  contract  provided  that  in  case 
one-half  of  the  coal  anticipated  to  be  brought  during  the  year  should 
not  have  been  sold  or  contracted  to  be  sold  by  the  first  day  of  May, 
the  rate  of  toll  should  be  calculated  not  on  the  contracts  but  on  the 
prices  of  the  sales  actually  made  during  the  year. 

It  so  happened,  not  long  after  the  contract  went  into  operation — - 
in  the  year  when  this  suit  arose — that  scarcely  any  coal  was  sold 
before  the  first  of  May.  Accordingly  the  rate  of  toll  for  that  year 
must  necessarily  be  fixed  under  the  provisions  of  the  contract,  not 
upon  the  contracts  for  the  sale  of  coal  made  before  the  first  of  May, 
which  was  about  the  time  of  opening  the  canal,  but  upon  the  sales  of 
coal  during  the  entire  season  of  navigation.  At  that  point  these 
parties  differed.  On  the  one  hand  the  Delaware  and  Hudson  Co. 
claimed  that  in  such  a contingency  they  had  a right  under  the  con- 
tract to  fix  the  toll  in  their  discretion  by  making  an  approximate 
estimate,  to  which  we  should  not  be  a party,  and  which  should  not 
require  our  consent,  and  to  charge  that  estimate  upon  us  for  the  time 
being,  leaving  the  exact  sum  to  be  adjusted  afterwards,  if  at  the  end 
of  the  year  it  turned  out  to  be  excessive  or  inaccurate.  On  the 
other  hand,  we  contended  that,  according  to  the  legal  construction 
and  operation  of  the  clause,  if  the  rate  of  toll  could  not  be  fixed  by 
the  terms  of  the  contract,  the  payment  must  be  deferred  until  that 
rate  could  be  ascertained.  We  were  willing,  and  so  offered,  to  make 
payments  on  account,  although  we  were  unwilling  to  pay  a sum 
larger  than  there  was  any  probability  of  their  being  ultimately  en- 
titled to  receive  ; but  in  doing  that  we  supposed  we  did  what  we 
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were  not  legally  bound  to  do — what  the  contract  did  not  call  upon 
us  to  do.  We  supposed  that  until  they  could  say  to  us  what  toll 
they  had  a right  to  receive  arid  until  we  could  ascertain  what  toll  we 
were  bound  to  pay,  they  were  not  in  a situation  to  demand,  and  we 
were  not  in  a situation  to  be  called  on  to  pay.  We  supposed  that 
this  was  an  elementary  principle,  which  must  of  necessity  govern  a 
case  of  this  character. 

The  contract  undoubtedly  never  contemplated  such  a thing  as  pay- 
ment of  tolls — at  least  as  the  exaction  of  payment  of  tolls — during  the 
progress  of  the  boats  through  the  canal.  I mean,  never  contemplated 
the  exaction  of  it  in  practice.  It  is  in  the  papers,  that  during  the 
whole  period  up  to  the  time  of  this  controversy  the  tolls  had  been 
paid  periodically  after  the  coal  had  passed  through  the  canal. 

There  is  no  question  raised  by  the  pleadings  but  this  construction 
of  the  contract.  We  originally  asked  for  an  injunction.  A tem- 
porary injunction  was  granted.  It  was  afterwards  dissolved,  and  the 
circumstances  which  induced  us  originally  to  ask  for  it,  passed  away 
with  the  season  in  which  the  controversy  arose.  Our  supplementary 
bill  asked  for  damages  for  the  actual  detention  of  our  boats  under 
their  construction  of  the  contract,  and  raised  the  question — What  is 
the  true  construction  of  the  contract  ? I suppose,  too,  it  is  a case  in 
which  the  court  has  jurisdiction,  and  in  which  it  would  not  be  im- 
proper to  construe  the  contract  under  the  prayer  for  equitable  relief. 
The  only  question  remaining  in  the  case,  is — What  is  the  construction 
and  effect  of  these  provisions  of  the  contract,  and  what  relief  the 
complainants  are  entitled  to  ? 

The  original  complaint  asked  for  an  injunction,  and  contained  a 
prayer  for  general  and  equitable  relief.  The  supplementary  com- 
plaint asks  for  damages.  The  answer  admits  the  detention  of  the 
boats,  under  circumstances,  which,  if  our  construction  of  the  contract 
is  right,  entitle  us  to  damages,  but  if  their  construction  is  right,  of 
course  do  not  entitle  us  to  damages. 

It  is  conceded,  in  a letter  of  Mr.  Musgrave,  then  Vice-President  of 
the  Delaware  and  Hudson  Co.,  which  is  set  forth  at  length  at  folio 
10  of  the  complaint,  that  the  total  sale  of  lump  coal  by  the  Company 
up  to  May  first,  which  arrived  by  the  canal  within  the  year,  amounted 
to  16,000  tons.  That  is  a fact,  which,  under  the  operation  of  this 
clause  in  the  contract  takes  effect  on  the  business  of  that  year,  fixing 
the  toll  of  the  year.  It  is  conceded  in  the  same  letter  of  Mr.  Mus- 
grave  that  they  are  unable  to  fix  the  rate  of  toll  for  that  year  under 
the  contract ; and  in  that  and  the  subsequent  letters  which  are 
annexed,  the  claim  of  the  Delaware  and  Hudson  Co.  in  that  con- 
tingency to  make  their  own  estimate  without  our  consent  and  charge 
high  toll  accordingly,  is  expressed. 

Judge  Davies,  who  heard  this  case  at  special  term,  made  a decree, 
which  appears  at  folio  243,  in  which  he  gave  a construction  to  the 
contract  adverse  to  the  plaintiff  in  this  particular,  viz.  : That  the 
tolls  were  payable  during  the  progress  of  the  business  as  the  boats 
passed  through  the  canal,  according  to  the  provisions  of  the  Com- 
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pany’s  charter,  and  that  they  were  not  deferred  by  reason  of  the 
operation  and  effect  of  this  agreement.  It  is  upon  that  point  princi- 
pally that  we  appeal  from  his  decision. 

I am  not  quite  sure  that  I was  correct  in  stating  that  it  appears 
from  the  papers  that  the  practice  had  been  to  pay  the  tolls  after  the 
coal  passed  through  the  canal.  I do  not  wish  to  state  anything  that 
is  not  contained  in  the  papers. 

Mr.  Cutting — What  there  is  on  that  subject  you  will  find  in  the 
admission  at  the  end  of  the  proofs. 

Mr.  Tilden — That  fact,  then,  does  appear  in  the  papers. 

For  the  purposes  of  this  argument,  the  counsel  for  the  defendants 
admit — 

1st,  That  the  estimated  capacity  of  the  canal  of  the  defendants, 
before  the  enlargement,  was  800,000  tons. 

2d,  When  the  contract  was  made  with  the  Wyoming  Coal  Associ- 
ation, and  for  a long  time  before  the  defendants  had  a weigh-lock  at 
Eddyville,  where  it  weighed  its  coal  for  the  purpose  of  paying  freight 
to  the  boatmen  and  for  the  purpose  of  making  sales,  and  had  no  other 
weigh-lock. 

Eddyville  is  a point  at  this  end  of  the  canal,  about  three  miles 
above  Rondout,  where  the  Rondout  creek  meets  tide  water.  It  is; 
the  place  where  the  coal  left  the  canal,  and  where  alone  on  the  whole' 
line  of  the  canal  the  weight  of  the  coal  could  be  ascertained.  Inas- 
much as  the  rate  of  toll  was  paid  per  ton,  it  could  not  be  paid  until 
the  coal  reached  that  point  and  was  weighed. 

3d,  At  the  time  of  the  contract  the  defendants  were  accustomed  to 
make  their  sales  of  coal  on  arrival  at  Eddyville  or  Rondout  on  the 
Hudson  River. 

Under  the  fourth  point  (plaintiff’s  printed  points)  we  claim  that — 


Point  IV. 

\a.)  The  true  construction  of  the  contract,  in'  respect  to  the  place 
for  the  payment  of  tolls,  is  that  they  are  not  payable  until  after  the 
arrival  and  weighing  of  the  cargo  at  Eddyville. 

1!.  That  such  Was  the  intention  of  the  parties,  is  shown  by  the 
phraseology  of  the  contract — by  the  express  stipulation  that  the 
tolls  should  be  paid  according  to  the  actual  weights  of  cargoes, 
which  weight  had,  bv  long  established  usage  of  the  defendant’s 
business,  been  ascertained  at  Eddyville,  where,  alone,  that  com- 
pany had  the  means  of  ascertaining  such  weight.  This  usage 
was  well  known  to  the  parties  at  the  making  of  the  contract 
which  was  made  in  reference  to  it.  (Case,  fol.  98.) 

2.  As  the  weighing  of  coal  at  Eddyville.  rather  than  elsewhere^ 
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was  important  to  the  business,  it  was  deemed  to  be  a facility  of 
transportation,  and.  as  such,  was  agreed  to  be  furnished. 

3*  The  practice  of  the  business  in  the  years  1850  and  1851  was 
to  weigh  the  coal  at  Eddy vi lie,  and  not  to  pay  the  toll  until  after 
such  weighing. 

We  say  that  the  parties  to  this  contract  did  not  contemplate,  when 
they  entered  into  it,  any  departure  from  the  customary  mode  of  doing 
business,  which  was,  as  the  coal  passed  from  the  canal,  to  ascertain  its 
quantity  by  weighing  it,  and  that  the  toll  to  be  paid  was  to  become 
chargeable  upon  it  according  to  the  weight  thus  ascertained.  We 
say  that  there  would  be  nothing  inequitable,  harsh,  or  unjust,  in  post- 
poning the  payment  of  the  tolls  until  the  end  of  the  season  of  naviga- 
tion. For  that  reason,  these  tolls  being  in  the  nature  of  a division 
of  the  profits,  constituting  an  entire  half  of  the  profits  earned  by  an 
investment  of  four  millions,  there  is  nothing  naturally  inequitable  or 
unjust  in  the  party  receiving  its  share  of  the  profit  having  to  wait 
until  the  sales  were  actually  made.  We  say,  then,  that  if,  in  the 
provisions  which  these  parties  have  made  for  their  business,  without, 
perhaps,  having  foreseen  sufficiently  all  the  contingencies  upon  which 
these  provisions  were  to  operate,  it  does  so  happen,  that  the  effect  of 
their  agreement  must  necessarily  be,  and  that  the  law  must  necessarily 
impute  an  intention  to  them  to  have  it  be,  that  the  tolls  shall  be 
deferred  in  that  contingency  to  the  end  of  the  season,  there  is  nothing 
unjust,  harsh,  or  inequitable  in  its  operation  upon  the  defendants. 

This  is  a very  advantageous  contract  to  them,  and  they  so  regarded 
it.  It  was  on  their  motion  that  the  contract  was  entered  into  ; they 
originated  it.  That  appears  in  the  papers. 

There  were  long  negotiations  between  the  parties  at  the  time  this 
contingency  arose,  with  reference  to  some  agreement,  for  the  purpose 
of  disposing  of  the  question  without  litigation.  There  were  various 
offers  between  the  parties,  but  they  did  not  succeed  in  making  an 
agreement,  and  it  became  necessary  therefore — wisely  or  unwisely — 
to  seek  the  judgment  of  the  courts  upon  the  true  meaning,  effect,  and 
operation  of  those  provisions  of  the  contract. 

It  was  agreed  on  a former  occasion,  that  if  the  Delaware  and 
Hudson  Co.  did  not  collect  its  tolls  before  it  allowed  the  coal  to  pass 
the  canal,  it  would  lose  its  right  to  do  so  at  all.  That,  we  submit,  is 
not  the  law  : the  contrary  has  been  decided  by  the  Supreme  Court 
of  Pennsylania,  in  another  action  between  these  two  companies  in 
that  state,  and  we  are  held  to  be  chargeable  with  the  payment  of 
these  tolls,  by  virtue  of  the  contract.  W e suppose  that  to  be  the  law. 

I wish  to  call  the  attention  of  the  court  to  the  exact  terms  of  this 
part  of  the  contract : 

Charging  and  collecting  a toll  on  the  coal  transported  in  pursuance 
of  this  agreement  at  a rate  per  ton  of  two  thousand , two  hundred  and 
forty  pounds , to  be  established  in  the  manner  following,  viz.  : 

On  the  first  day  of  May  in  each  and  every  calendar  year  the  quan- 
tity of  lump  coal  of  the  said  Delaware  and  Hudson  Canal  Co.,  which 
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shall  at  that  time  have  been  sold  to  be  delivered  at  Rondout  and  to 
arrive  by  the  said  canal  during  the  said  calendar  year,  shall  be 
ascertained  ; and  the  average  price  at  which  such  sales  shall  have 
been  contracted  shall  also  be  ascertained  ; and  from  the  average 
price  thus  ascertained,  two  dollars  and  fifty  cents  shall  be  subtracted, 
and  one-half  of  the  remainder  shall  be  the  toll  per  ton  during  such 
calendar  year  ; except  that  if  any  discount  or  deduction,  contingent 
or  otherwise  shall  be  agreed  upon  or  contemplated  in  the  contracts 
for  such  sales,  the  said  toll  shall  be  reduced  correspondingly  to  such 
discount  or  deduction  as  shall  be  actually  made  : — But  provided  never- 
theless that  if  on  the  first  day  of  May,  in  any  calendar  year  the  quantity 
of  lump  coal  of  the  said  Delaware  and  Hudson  Canal  Co.  which 
shall  at  that  time  have  been  sold  as  aforesaid,  shall  be  less  than  one- 
half  of  the  estimated  sales  for  such  year,  the  toll  during  such  year 
shall  be  calculated  in  the  manner  hereinbefore  provided  on  the  ave- 
rage price  at  which  the  sales  of  lump  coal  for  such  year  shall  be 
actually  made. 

It  is  under  this  clause  that  the  question  arises.  If  more  than  one- 
half  the  sales  are  made  by  the  Canal  Co.  by  the  first  of  May — if  con- 
tracts for  the  sale,  to  the  extent  of  one-half  the  year’s  product,  are 
made  by  the  first  of  May,  then  the  cyphering  is  done  at  the  rate 
provided  in  the  contract ; otherwise  the  rate  of  toll  is  to  be  charged 
according  to  the  actual  result  of  the  season’s  business. 

Now,  we  say  that,  inasmuch  as  in  that  particular  year,  about 
which  the  controversy  arose,  no  coal  of  any  consequence  had  been 
sold  anterior  to  the  first  of  May  ; no  contracts  made,  and  there  was 
no  means  of  ascertaining  under  this  proviso  what  the  rate  of  toll 
should  be,  (and  it  is  conceded  by  them  that  they  had  no  means),  we 
deny  that  they  were  entitled,  in  such  a contingency,  to  make  an  esti- 
mate of  themselves,  and  make  it  obligatory  upon  us,  without  our 
consent.  The  particular  thing  upon  which  we  broke  with  them  was 
this  : We  said  in  such  a contingency  we  would  agree  to  an  estimate 
a little  less  than  the  probable  toll,  but  it  was  not  for  us,  under  such 
a contingency,  to  pay  a surplus  info  their  hands  which  we  would 
afterwards  have  to  recover  back.  There  was  no  equity  nor  commer- 
cial usage  in  that ; nor  was  it  for  us  to  submit  unconditionally  to  any 
estimate  which  they  might  choose  to  make.  We  objected  the  more 
strongly  on  the  ground  that  they  had  the  means  of  ascertaining  more 
than  we,  what  the  toll  would  be.  They  had  the  books  and  accounts 
of  their  own  business,  of  course,  in  their  own  possession, and  we  thought 
we  ought  not  at  the  end  of  the  season,  having  paid  to  them  a surplus, 
to  be  obliged  to  go  to  their  books  for  the  means  of  ascertaining  and 
adjusting  that  surplus,  but  ought  rather  to  pay  somewhat  less  than 
the  actual  toll,  so  that  the  margin  would  be  in  our  hands  rather  than 
in  theirs.  That  was  the  practical  point  upon  which  the  parties 
broke.  That  raised,  of  course,  the  question  of  the  construction  of 
these  provisions  of  the  contract.  They  took  the  arbitrary  policy  of 
declaring  that  they  would  enforce  their  construction  by  stopping  our 
boats  ; they  would  not  permit  a transit  through  their  canal  unless 
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we  acceded  to  their  terms  without  condition  ; and  the  question  is. 
whether  they  had  a right,  under  the  provisions  of  this  contract,  to  do 
that — whether  they  had  a right  to  refuse  to  allow  our  boats  to  pass 
unless  we  would  assent  to  pay  them  in  advance,  a toll,  the  just  amount 
of  which  they  could  not  ascertain  until  the  period  of  some  months 
had  passed,  when  it  was  ascertainable — whether,  during  that  interval, 
they  were,  entitled  to  enforce  their  construction  against  us  by  stopping 
our  boats  in  their  transit  through  the  canal.  They  not  only  claimed 
this  right  but  they  exercised  it,  and  it  is  precisely  for  that  that  our 
present  action  is  now  maintained — to  get  the  judgment  of  the  court 
upon  the  question  whether  or  not  this  is  a case  in  which  they  must 
wait  till  the  end  of  the  season,  when  they  can  ascertain  the  amount 
of  the  tolls,  and  then  receive  them,  unless  the  parties  can  in  such  a 
contingency  agree  upon  some  intermediate  policy,  which  the  rules  of 
law  do  not  enforce  or  require.  We  go  upon  the  doctrine  that  the 
tolls  are  not  demandable  until  the  rate  can  be  ascertained,  and  that 
when  that  rate  is  so  ascertained,  we  are  liable  to  pay  them,  and  the 
payment  can  be  enforced  under  this  contract,  and  that  during  the 
intermediate  space  these  parties  are  not  to  be  permitted  to  come  to  us 
as  they  do  come — as  shown  in  the  letter  recited  at  length— and  say, 
“ We  cannot  ascertain  how  much  toll  we  are  entitled  to  collect  on  a 
business  that  is  brought  on  to  our  canal  by  your  investment,  and  into 
which  we  have  induced  you  to  enter  ; we  will,  therefore,  instead  of 
waiting  till  the  end  of  the  season,  before  we  divide  the  profits  of  your 
enterprise,  take  our  half  and  let  you  have  your  half ; that  is  to  say, 
we  shall  not  be  compelled  to  wait,  but  in  this  contingency  we  have 
a right  to  estimate  our  half  as  we  please,  and  when  we  please,  and  to 
disregard  the  contract  unless  you  will  submit  to  our  estimate.”  May 
it  please  your  honors,  we  deny  that  in  a country  of  laws  they  have 
any  such  right  as  this.  We  claim  that  they  have  waived  that  right 
by  this  contract,  and  that  their  tolls  are  to  be  collected  and  received 
according  to  the  terms  and  under  the  provisions  of  this  contract.  If 
they  may  estimate  at  one  rate  and  enforce  that  estimate  by  such 
means,  they  may  estimate  at  any  other  rate  and  enforce  their  other 
estimate. 

Now,  it  might  happen  in  a case  of  contract  that  a party  should 
agree  to  pay  a sum  of  money  on  a given  day  ; but  if  that  sum  of 
money  were  not  definite,  but  a sum  that  was  to  be  ascertained  in  a 
particular  mode  prescribed  by  the  contract,  and  to  be  payable  only 
in  that  mode,  and  to  the  extent  which  that  mode  should  allow,  and  it 
should  so  happen  that  the  amount  could  not  be  ascertained  at  the 
time  the  payment  would  fall  due,  by  an  express  provision  of  the  con- 
tract, I submit  that  the  payment  must  of  necessity  be  deferred,  especi- 
ally if  the  party  having  the  payment  to  make  is  not  in  fault.  In  this 
ease  it  is  no  fault  of  ours  that  the  Delaware  and  Hudson  Co.  did  not 
sell  a major  part  of  their  coal  before  the  first  of  May  in  that  year  * 
it  was  not  a matter  in  our  control ; possibly  it  may  have  been  in 
theirs.  They  did  not  do  it.  In  that  contingency  the  rate  of  toll 
was  to  be  fixed  in  a prescribed  and  definite  manner  and  it  necessarily 
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caused  some  months’  delay — a delay  on  the  average  business  of  the 
year  of  perhaps  three  months  and  a half,  (the  season  being  about 
seven),  according  to  our  construction  of  the  contract.  It  is  their 
contract.  We  say  they  are  bound  by  it.  We  say  we  are  not  bound 
to  pay  a sum  of  money  to  these  defendants,  the  amount  of  whicli  they 
cannot  ascertain  to-day,  but  which  it  is  admitted  they  can  ascertain 
to-morrow.  We  say  that*  that  payment  could  be  postponed  even  if 
the  day  of  payment  had,  in  other  parts  of  the  contract,  been  ex- 
pressly fixed — although  in  this  contract  it  is  not  fixed.  It  proably 
was  never  contemplated  by  the  parties  that  they  could  ever  differ  on 
such  a question.  They  have  their  agreement.  They  have  provided 
deliberately  for  the  method  by  which  the  tolls  should  be  estimated 
and  calculated.  It  is  to  be  calculated  by  a mathematical  formula 
prescribed.  One  fact  being  ascertained,  that  is,  the  average  price  of 
their  sales,  we  say  that  in  a contingency  in  which  the  ascertainment 
of  that  price  is  postponed  for  three  months  and  a-half,  we  are  not  to 
pay  it  until  so  ascertained. 

Mr.  Cuttinc — It  is  not  due  till  ascertained  ? 

Mr.  Tilden — It  is  not  due,  it  is  not  payable,  it  is  not  demandable, 
until  the  amount  can  be  ascertained  according  to  the  provisions  of 
the  contract. 

I will  read  my  points,  and  then,  I believe,  submit  my  part  of  the 
argument. 


Point  1. 

The  contract  of  August  31,  1847,  between  the  plaintiff  and  the 
Wyoming  Coal  Association,  was  founded  on  a meritorious  considera- 
tion, paid  by  that  association  : and  the  plaintiff,  as  the  assignee,  sub- 
stituted in  pursuance  of  the  original  agreement,  and  by  a subsequent 
agreement  of  the  defendant,  acquired  by  means  thereof  a perpetual 
right  to  all  the  facilities  of  navigation  and  transportation  afforded 
by  the  defendant’s  canal,  subject  to  the  duty  of  paying  tolls  therefor 
at  the  rate  and  in  the  manner  provided  in  the  contract. 

Martin  v.  Nottin,  2 P.  Wins.,  266. 

Hascall  v.  Madison  University,  8 Barb.  S.  C.  R.,  174. 

In  this  connection,  I wish  to  call  the  attention  of  the  court  to  the 
circumstance  that,  according  to  the  contract,  all  the  facilities  of  navi- 
gation and  transportation  afforded  by  the  Canal  Co.  to  the  boats  of 
any  person,  are  afforded  to  the  plaintiff’s  boats.  It  is  merely  a con- 
tract for  a reduced  and  permanent  rate  of  tolls,  affording  the  same 
facilities  to  anybody  else  that  are  afforded  to  the  plaintiffs.  For  in- 
stance, the  Canal  Co.  might  have  to  weigh  coal  for  the  purpose  of 
charging  toll  upon  it,  or  it  might  not — it  might  take  some  other  way  ; 
but  if  it  should  furnish  that  facility  to  anybody  doing  business  on 
the  canal,  it  would  be  bound,  under  this  contract,  to  afford  it  to  us. 
If  it  is  possible  to  imagine  any  other  case  in  which  a facility  for  doing 
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tliis  business  should  be  afforded  by  the  defendants  to  anybody’s  boats, 
by  the  force  and  effect  of  this  contract,  they  would  be  bound  to  fur- 
nish the  same  to  us  ; and  the  equivalent  for  that  is  the  payment  of 
tolls  under  the  stipulations  of  this  agreement, 


♦ Point  II. 

This  contract,  as  appears  by  its  recital,  and  from  the  plaintiffs 
affidavits, was  tendered  to  the  Wyoming  Coal  Association  (to  all  whose 
rights  the  plaintiff  has  succeeded)  by  the  defendant,  with  the  express 
view  of  inducing  that  association  to  embark  in  expensive  operations 
of  great  advantage  to  defendant ; and  on  the  faith  thereof,  said  asso- 
ciation did  embark  in  such  operations. 

This  contract  should  therefore  be  construed,  in  all  cases,  benignly 
towards  the  plaintiff ; and  in  doubtful  cases,  most  strongly  against 
the  defendant. 

2 Black.  Com.,  379,  380. 


Point  III. 

Upon  the  true  construction  of  that  part  of  the  contract  which 
provides  for  the  state  of  things  existing  at  the  time  that  this  cause  of 
action  arose,  the  toll  to  be  paid  by  the  plaintiff*  during  that  year 
were  not  legally  demandable  by  the  defendant  until  the  rendition  by 
it,  at  the  close  of  the  season,  of  the  sales  during  that  year  by  it 
actually  made. 

1st,  The  proviso  is  clear  and  unambiguous.  It  expressly  declares 
that  in  the  case  therein  mentioned,  the  toll  shall  be  calculated  on 
the  average  price , at  which  defendant’s  sales  for  the  year  shall 
have  been  actually  made. 

2d,  This  average  price  cannot  be  ascertained  until  the  close  of  the 
season,  and  must  then  be  stated  to  the  plaintiff  by  the  defendant, 
who  exclusively  keep  the  accounts  of  such  sales,  and  the  calcula- 
tion of  the  rate  or  amount  of  toll  cannot  be  made  until  such 
accounts  are  received. 

See  Vice-President  Musgrave’s  letter,  recited  in 
complaint,  for  admission  of  this  by  defendant. 
(Fols.  13-lb.) 

3d,  The  plaintiff,  until  the  rendition  of  these  accounts,  cannot  be 
called  on  to  pay  such  tolls,  for  until  then,  neither  party  can 
know  what  the  one  is  entitled  to  demand,  or  what  the  other  is 
bound  to  pay. 
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4th,  The  time  of  payment  is  therefore  necessarily  deferred  until 
the  rendition  of  the  accounts  at  the  close  of  the  season. 

Chitty  on  Contracts,  375  (a)  376,  377. 

5th,  If  the  time  of  payment  could  be  considered  as  unprovided  for, 
(which  is  denied,)  then  the  court  would  fix  the  same  according 
to  the  reason  and  object  of  the  agreement  and  the  equity  of  the 
case,  neither  of  which  will  permit  the  defendant,  by  its  own 
arbitrary  will,  to  compel  the  plaintiff  to  pay  what  defendant 
conjectures  may  ultimately  be  found  due. 

Quick  v.  Stuyvesant,  2 Paige  84. 

6th,  The  particular  provisions  of  the  Legislative  Acts  of  Pennsyl- 
vania and  New  York  concerning  the  rate  of  tolls,  and  the  pay- 
ment and  collection  thereof  in  ordinary  cases,  have  no  application 
to  this  case,  in  which,  as  the  whole  agreement  shows,  it  was  the 
main  object  of  the  parties  to  take  the  case  out  of  these  provisions 
by  a special  contract. 

7th,  Nor  has  the  antecedent  part  of  the  contract,  which  provides 
for  a state  of  things  not  existing  at  the  time  that  this  cause  of 
action  arose,  (in  which  more  than  one-half  instead  of  less  than 
one-twentieth  of  defendant’s  sales  for  the  year  must  have  been 
made  before  the  first  of  May,)  any  application  to  the  state  of 
things  then  existing,  even  for  the  purpose  of  furnishing  a rule  for 
making  payments  on  account  of  tolls  before  the  true  rate  can  be 
ascertained. 

This  point  is,  that  the  rule  prescribed,  in  the  contingency  that 
more  than  half  the  sales  or  contracts  for  sales  are  made  before  the 
first  of  May,  is  not  intended  to  apply  in  the  other  contingency,  even 
as  a means  of  an  approximate  estimate  ; it  must  necessarily  be 
higher. 

(a.)  It  was  the  express  design  that  such  antecedent  part  of  the 
contract  should  not  apply  to  the  case  which  had  actually  occur- 
red, and  upon  which  this  action  was  brought. 

( b .)  No  provision  was  made  for  the  provisional  application  of  that 
part  of  the  contract  to  the  case  then  existing  at  the  time  the  cause 
of  action  arose  as  a means  of  estimating  tolls  before  they  should 
be  ascertainable  ; nor  is  payment  on  account  according  to  esti- 
mates provided  for,  or  contemplated. 

(c.)  The  whole  character  and  structure,  the  language,  the  plain  in- 
tent, and  the  necessary  operation  of  the  part  of  the  contract 
which  is  expressly  made  applicable  to  the  case  then  existing, 
exclude  the  application  to  that  case  of  the  other  and  antecedent 
part  of  the  contract,  even  for  the  purpose  of  estimating  the  rate 
of  tolls  to  be  afterwards  ascertained. 

(d.)  The  mode  furnished  by  that  other  and  antecedent  part  of  the 
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contract  was  rejected  as  the  rule  for  “ calculating ” the  rate  of 
tolls  in  the  case  out  of  which  this  controversy  arose,  for  the  very 
reason  that  it  would  make  that  rate  too  high.  If  the  Delaware 
and  Hudson  Co.  should  ask  a very  high  price  for  its  coal  it  pro- 
bably would  make  few  sales,  and  the  operation  of  the  rule  which 
would  take  that  as  a means  of  collecting  toll  provisionally  during 
the  season  would  be  pretty  sure  to  accumulate  a large  surplus, 
to  be  ultimately  paid  back,  it  being  justly  assumed  that  if  the 
defendant  fixed  its  prices  so  high  as  to  prevent  early  sales  to  the 
extent  specified,  “ the  average  price”  at  which  the  sales  for  the 
year  should  be  actually  made  would  ordinarily  be  much  less  than 
the  price  fixed  by  anticipation  so  high  that  the  sales  could  not  be 
made. 

It  was  for  precisely  this  contingency,  doubtless,  that  this  clause 
was  inserted — a contingency  that  a price  so  high  should  be  charged 
as  to  limit  or  prevent  sales.  In  that  event  the  payments  were  to  be 
made  upon  the  rate  actually  received  during  the  year  ; so  that  if  in  a 
year  that  would  bear  a price  of  $4,50,  the  Delaware  and  Hudson  Co. 
should  fix  $5,00,  and  thereby  collect  twenty-five  cents  a-ton  more  toll 
through  the  year,  (which,  on  a business  of  600,000  tons,  would  yield 
$150,000,)  that  mode  of  collecting  the  tolls  should  be  rejected,  and 
they  should  be  collected  upon  the  amount  per  ton  actually  received 
during  the  business  of  the  year  ; the  necessary  effect  of  which  is, 
when  that  clause  comes  in  operation,  to  make  the  rate  ascertainable 
when  the  business  of  the  year  is  terminated  ; to  throw  back  the  par- 
ties upon  the  necessity  of  making  a new  agreement  for  the  conting- 
ency, and  to  defer  the  payment  until  the  period  arrives  when  the 
amount  of  it  is  ascertained. 

(e.)  Rejected  as  a rule  for  calculating  the  tolls,  because  too  high  : 
there  is  no  probability  it  would,  in  any  event,  have  been  adopted 
as  a mode  of  estimating  those  tolls  for  the  purpose  of  paying  on 
account  more  than  would  ultimately  be  payable,  to  a party 
whose  duty  it  was  to  render  the  account  by  which  the  true 
amount  could  alone  be  ascertained  ; but,  if  payments  by  estimates 
and  on  account  had  been  contemplated,  some  deductions  from 
the  nominal  and  excessive  price  would  have  been  required,  or 
some  other  mode  adopted  more  conformable  to  the  usage  of 
business  men  and  the  practice  of  courts  of  equity,  in  similar 
••cases,  as  well  as  more  reasonable  and  prudent. 

It  is  contended  by  us  that  where  a party  agrees  to  make  advances 
on  account  to  another,  the  amount  not  being  ascertainable,  and  the 
ascertainment  ultimately  depending  upon  the  books  and  accounts  of 
the  party  receiving  the  money,  according  to  all  commercial  usage, 
according  to  all  sound  discretion,  and  all  business  practice,  the  pay- 
ment should  be  rather  under  the  amount  which  would  probably  be 
found  due  when  it  should  be  really  ascertained. 
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(f.)  But  the  provision  expressly  made  for  the  ease  is  complete,  and 
of  a wholly  different  nature.  It  is  a “ calculation”  by  a mathe- 
matical formula — of  the  real  and  true  rate  of  the  tolls — not,  as 
in  the  former  case,  on  the  average  price  at  which  a portion  of  the 
sales  shall  be  contracted  before  the  first  day  of  May,  but  on  the 
average  price  at  which  the  whole  sales  for  the  year  shall  be  actu- 
ally made. 

It  is  an  independent  mode  expressly  substituted  ; complete, 
and  declared  to  be  the  absolute  rule  for  the  state  of  things 
existing  at  the  time  of  the  commencement  of  this  action,  accord- 
ing to  which  the  true  rate  is  to  be  “ calculated,”  and  actual 
payments  made,  and  we  are  not  at  liberty  to  substitute  for  it  the 
rule  expressly  and  designedly  rejected. 

8th,  The  operation  of  this  provision,  thus  construed,  is  not  onerous 
on  the  defendant  : periodical  payment  of  tolls  by  large  tran- 
sporters is  common. 

A delay  of  three  or  four  months,  in  all  cases,  (as  would  have 
been  the  effect  in  this,)  would  have  been  an  inconsiderable  con- 
cession compared  with  the  reduction  of  tolls  actually  made  ; nor 
is  there  any  reason  to  suppose  it  would  have  been  refused,  if 
necessary  to  secure  the  benefits  of  the  contract : the  tolls  being 
in  the  nature  of  an  equal  half  of  the  whole  profits  of  the  mining 
and  transportation  of  the  plaintiff,  it  would  have  been  no  hard- 
ship to  postpone  the  division  until  the  profits  were  actually 
realized. 

9th,  The  tolls  have  never,  in  the  practice  of  the  two  companies, 
been  collected  on  each  boat-load,  nor  until  the  boats  had  passed 
through  the  canal  to  the  weigh-lock  at  Eddyville. 

Judge  Roosevelt — You  admit  that  where  the  toll  was  ascertain- 
able with  precision  under  the  agreement  then  it  was  payable  from 
time  to  time  as  the  service  was  rendered  ? 

Mr.  Tilden — Yes,  sir. 

Mr.  O’ Conor— I rather  guess  they  don’t  admit  that,  because  it 
never  couldbe estimated  under  their  construction. 

Judge  Roosevelt — Suppose  it  to  be  ascertainable,  you  admit  it 
to  be  demandable  from  time  to  time  as  the  service  was  rendered  by 
the  Canal  Co.  ? 

Mr.  Tilden— Yes,  sir. 

Judge  Roosevelt — Now  do  I understand  you  to  say  that  where 
the  toll  could  not  be  ascertained  with  precision,  but  only  in  an 
approximate  form,  the  Canal  Co.  are  to  make  in  effect  an  entire 
advance  of  the  service  rendered  to  you,  instead  of  your  making  to 
them  an  advance  of  the  possible  difference  between  the  actual  and 
the  estimated  toll  ? Is  that  the  position  you  take  ? I do  not  know 
whether  I make  myself  understood. 

Mr.  Cutting — We  take  not  exactly  that  phraseology,  but  we  take 
this  position  : that  a special  arrangement  was  made  between  the 
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Delaware  and  Hudson  Co.  and  the  Wyoming  Coal  Co.,  to  induce  the 
latter  Company  to  build,  at  its  own  expense,  an  additional  railway, 
and  to  supply  this  canal  with  a large  additional  amount  of  transpor- 
tation ; and  as  an  inducement  to  the  Wyoming  Coal  Association  to 
build  the  road,  the  Canal  Co.  proposed  that  they  would  relinquish 
in  favor  of  the  Wyoming  Coal  Co.,  the  power  which  the  Canal  Co. 
possessed  under  its  charter,  to  fix  such  a rate  of  toll  as  they  might 
think  proper,  and  subject  to  changes  as  they  might  think  proper,  not 
exceeding  the  maximum  amount  fixed  by  the  charter  of  the  Delaware 
and  Hudson  Co.  ; that  the  chief  and  cardinal  inducement  under 
which  the  Wyoming  Association  entered  into  the  arrangement,  was, 
to  substitute  a fixed  and  permanent  rate  of  toll,  chargable  and 
ascertainable  according  to  a rule,  or  rather,  according  to  one  of  three 
rules  which  the  contract  expressly  provided  for  ; and  that  this  pay- 
ment of  tolls  was  to  be  made  when  the  amount  due  was  ascertained. 
If,  under  the  contract,  it  could  be  ascertained  by  the  amount  of  sales 
up  to  the  first  of  May — those  sales  exceeding  one-half  the  estimated 
product  of  the  year — then  it  became  fixed  at  once  on  the  first  day  of 
May  ; and  then  this  ascertained,  fixed  and  permanent  rate  of  toll  was 
payable  when  the  weight,  on  which  that  rate  was  chargable,  was 
ascertained,  which  rate  was  ascertained  at  the  weigh-lock  at  Eddy- 
ville,  being  near  the  terminus  of  the  canal  at  this  end. 

Judge  Roosevelt — That  is  precisely  what  I supposed.  You  admit, 
then,  that  when  that  element  of  certainty  exists,  then  the  toll  is  to  be 
paid  at  the  time  the  coal  is  weighed  at  this  end  of  the  canal ; in  other 
words,  at  the  termination  of  the  service  rendered  ? 

Judge  Clerke— And  when  it  does  not  exist,  it  is  not  collectable? 

Mr.  Cutting— Yes,  sir  ; and  that  until  the  amount  due  is  ascer- 
tained there  is  no  debt  provable.  No  action  of  assumpsit,  no  action 
of  covenant — -assuming  that  either  of  them  lie,  as,  we  insist,  either 
will  lie,  upon  this  agreement — could  have  been  maintained  as  hgainst 
the  Pennsylvania  Coal  Co,  until  that  amount  had  been  ascertained  ; 
in  other  words,  until  there  was  a right  to  demand  payment. 

Judge  Roosevelt — That  is  not  the  point.  The  question  I put  to 
you  is,  whether  the  Canal  Co,  are  bound  to  render  service.  Hear 
me  one  moment— I do  not  give  any  opinion.  I find  this  contract 
requires  to  be  read  quietly  in  my  room  a half-a-dozen  times  over. 
You  contend  that  in  the  event  that  creates  the  present  difficulty  the 
Canal  Co.  are  bound  to  render  you  the  service — the  entire  service — 
and  receive  no  compensation  at  all  at  the  time  ; none  till  the  termina- 
tion of  the  year,  when  this  uncertainty  can  be  reduced  to  certainty. 
That  is  the  ground  you  take  ? 

Mr.  Cutting— -Yes,  sir. 

Judge  Roosevelt— In  other  words,  they  meant  to  give  you 
credit  ? 

Mr.  Cutting— In  other  words,  we  say  wo  made  an  express  agree- 
ment with  them,  the  chief  purpose  and  object  of  which  was  to  fix  a 
permanent  and  ascertained  rate  of  toll  for  the  whole  season — not  per 
boat-load — not  vacillating — not  changing — not  depending  upon  ea- 
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price  or  upon  any  other  circumstance.  We  were  to  pay  for  the 
whole  season  first  according  to  a certain  ascertained  amount.  If  the 
sales  by  the  first  of  May  equalled  one-half  the  estimated  sales  for  the 
whole  season,  then  it  was  fixed  from  that  day  ; but  if  that  case  did 
not  arise— as  it  did  not  in  the  year  1852 — then  we  say  that  the 
agreement  was,  that  we  were  to  have  the  same  facilities  in  reference 
to  our  canal  that  the  Delaware  and  Hudson  Co.  possessed,  for  the 
whole  of  that  season,  and  that  our  boats  were  not  liable  to  seizure, 
detention,  or  embargo  at  Hawley,  if  we  did  not  pay  what  the  Dela- 
ware and  Hudson  Co.  chose  to  charge  at  that  time,  under  the  notion 
of  an  approximate  estimate ; that,  according  to  our  bargain,  we  were 
not  to  depend  upon  approximate  estimates,  but  upon  actual  ascer- 
tained results,  and  that  if  they  could  not  have  an  ascertained  result 
by  the  first  of  May,  then  they  were  to  wait  until  they  could  get  that 
ascertained  result  on  the  31st  day  of  December,  when  we  would  be 
bound  to  pay,  and  not  till  then  ; because,  until  then,  there  was  no 
sum  ascertained  which  they  had  a right  to  sue,  or  could  have  sued 
for. 

Judge  Roosevelt — I understand  your  point.  You  insist,  instead 
of  getting  that  toll  from  time  to  time,  as  the  service  was  rendered,  they 
must  give  you  credit  till  the  end  of  the  year,  when  only,  you  say,  the 
precise  amount  could  be  ascertained  ? 

Mr.  Cutting — In  other  words,  we  say  this  contract  is  the  chart 
upon  which  we  both  are  to  navigate,  and  by  which  our  rights  are  to 
be  ascertained,  and  not  the  abstract  rights  which  the  Delaware  and 
Hudson  Co.  possess  under  their  charter  ; that,  as  far  as  regards  the 
franchise  of  charging  tolls  under  that  charter,  they  modified  it  in 
favor  of  us  and  made  it  payable  not  before  the  rate  of  toll  was  ascer- 
tained, but  after.  That  is  the  proposition. 

Mr.  Tilden — 1 have  a single  observation  more  to  make  and  then  I 
have  done  with  my  part  of  the  case.  My  friend,  O’Conor,  asks 
whether  we  admit  that  when  the  tolls  can  be  ascertained  they  are 
payable  from  time  to  time.  We  do  admit  that ; the  correspondence 
between  the  parties  admits  it.  We  admit  in  this  argument,  that 
after  the  coal  is  weighed  at  Eddyville,  in  those  years  in  which  a 
majority  is  sold  or  contracted  to  be  sold  before  the  first  of  May,  and 
the  precise  amount  of  the  tolls  chargeable  ascertained,  the  tolls  are 
payable  as  soon  after  the  service  is  rendered  as  the  Company  choose 
to  demand  it  We  deny,  however,  that  in  the  contingency  in  which 
they  cannot  ascertain  the  amount,  it  is  demandable  until  the  period 
has  elapsed  when  it  can  be  ascertained. 

Judge  Roosevelt — You  reject  the  notion  of  cy  pees  ? 

Mr.  Cutting— We  stand  upon  the  contract. 

Mr.  O’ Conor — M v friend  has  answered  me.  I do  not  wish  to 
perplex  him,  and  I do  not  ask  him  to  answer  unless  he  chooses  to,  but 
I think  he  would  like  to.  He  has  suggested  a case  in  which  the 
amount  to  be  taken  for  toll  would  be  positively  ascertained  from  the 
opening  of  navigation  to  the  end  of  the  year.  I will  ask  him 
whether  that  is  any  other  than  just  this  case.  Where  positive  con- 
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tracts  to  the  extent  of  one-half  the  estimated  sales  were  made  before 
the  first  of  May,  subject  to  no  possible  variation  or  alteration  after- 
wards, by  discount  or  otherwise  ? 

Mr.  Cutting — That  depends  entirely  upon  what  is  the  meaning 
of  this  language. 

Mr.  O’ Conor — My  friend  might  as  well  not  answer. 

Judge  Roosevelt — You  will  be  heard  in  reply,  Mr.  Cutting. 

Mr.  Cutting — It  all  depends  upon  the  meaning  of  the  language  at 
folio  620  (?)  And  when  you  come  to  reply  you  will  answer  this 
question  : The  canal  being  opened  on  the  20th  of  April,  I want  to 
know  if  our  boats  are  to  be  detained  till  the  first  of  May  ; or 
whether  we  have  a right  to  go  through  from  the  20th  April  till  the 
first  of  May  ? 

Mr.  O’Conor — It  is  plainly  discernable  in  the  face  of  the  contract 
that  the  parties  contemplated  the  first  of  May  as  the  commencement 
of  navigation. 

Mr.  Cutting — You  don’t  mean  to  say  if  it  was  navigable  all  the 
month  of  April  the  canal  was  to  lie  idle  ? Suppose  the  boats  are 
ready  to  go  through,  are  they  to  stop  till  the  first  of  May  ? 

Mr.  O’ Conor — A case  is  presented  which  the  parties  did  not  con- 
template at  all,  therefore  it  affords  no  light. 

Judge  Roosevelt — Gentlemen,  you  had  better  go  on  in  order. 

Mr.  Tilden — The  contingency  to  which  my  friend  on  the  other 
side  alludes,  in  which  the  amount  is  ascertained  on  the  first  of  May, 
is  by  no  means  so  rare  as  he  seems  to  suppose.  Suppose  that  is  the 
ordinary  condition  of  things,  and  suppose  that  contingency  provided 
for  ; “if  any  discount  or  deduction  contingent  or  otherwise,  shall  be 
agreed  upon”— that,  I suppose,  is  a case  for  subsequent  settlement. 
There  is  a construction  and  admission  broad  enough,  I trust,  to  satisfy 
the  other  side. 

Judge  Roosevelt — You  are  aware  that  you  have  occupied  an 
hour  and  a quarter  ? 

Mr.  Tilden — I am  done  witli  one  other  suggestion,  which  is  in  reply 
to  the  question  of  the  court.  Your  honor  speaks  of  the  whole  ser- 
vice. Now  where  you  do  business  on  a railroad  you  render  an 
active  and  costly  service— costing  50  or  60  per  cent,  of  the  whole 
amount  to  be  received.  The  Railroad  Co.,  therefore,  makes  a large 
advance.  Rut  where  a Canal  Co.  suffers  you  to  pass  through  their 
canal,  it  is  not  an  active  service  rendered,  but  a submission  to  the  use  of 
a thing  that  subjects  the  Canal  Co.  to  no  additional  advance.  That 
is  a very  important  element  in  answeriug  the  question  which  your 
honor  suggests. 

I will  add,  that  the  form  in  which  your  honor  puts  the  question 
does  not  express  precisely  our  position  in  regard  to  it.  Your  honor 
asks  if  we  require  them  to  advance  this  entire  service  to  us  rather 
than  pay  a small  amount  over  the  sum  that  will  be  ultimately  pay- 
able, which  they  may  demand.  My  answer  to  that  is  this  : How 
can  your  honor  say  that  that  must  necessarily  be  a small  amount,  if 
it  is  to  be  fixed  by  their  arbitrary  will  and  without  our  consent  ? 
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Why  might  we  not  reverse  the  question,  and  say, — If  we  offer  to  pay 
you  a sum  somewhat  less  than  the  actual  amount,  which  shall  ulti- 
mately be  payable,  will  you  require  us  to  cease  to  do  business  on 
your  canal  rather  than  wait  for  the  balance  ? The  difficulty  is,  that 
you  cannot  compare  the  small  amount  of  excess  or  deficiency  that 
may  arise  in  either  case  under  the  offer  of  one  party,  with  the  entire 
right  of  the  party  on  the  other  side.  The  question  is  : What  is  the 
effect  of  this  contract  ? If  the  parties — as  I admit  they  ought  to — 
will  agree  in  such  a contingency — as,  I think,  any  two  business  men 
should  agree — they  would  have  no  difficulty  ; but  if  they  do  not  agree, 
the  question  is,  whether  the  plaintiffs  have  a right,  during  the  inter- 
mediate period,  to  pass  the  canal  without  advancing  these  tolls  ; or 
whether,  on  the  other  hand,  the  defendants  have  an  arbitrary  right 
to  fix  such  an  approximate  estimate  as  they  may  choose.  If  they 
may  fix  it  at  5 or  10  cents  above  the  true  rate,  they  may  fix  it  at 
50  cents  or  a dollar  above  it.  The  question  is,  which  has  the  right 
in  that  contingency?  We  contend  that  the  ordinary,  elementary 
rule,  applicable  to  contracts,  is  applicable  here,  and  that  it  does  no 
substantial  injustice  between  the  parties. 

They  may  say  on  the  other  side  that  these  are  tolls.  Well,  if  they 
are  tolls,  in  modern  times  tolls  have  become  a subject  of  contract. 
They  vary  them  in  every  form.  No  transportation  company,  doing 
a large  business,  but  what  makes  contracts,  diminishing  the  amount 
of  tolls  they  ought  to  receive,  and  deferring  the  time  of  payment. 
They  have  full  capacity  to  do  that  and  they  do  it  constantly.  There 
is  nothing  mystical,  there  is  nothing  to  compel  a particular  construc- 
tion of  this  contract,  because  the  equivalent  which  we  are  to  render 
to  these  parties  is  called  tolls.  The  whole  of  the  mystical  character 
of  tolls  has  disappeared  under  the  progress  of  modern  business,  and 
it  is  simply  a question  of  the  construction  of  this  contract.  The 
parties  are  entitled  to  their  equivalent  not  so  much  for  any  service 
rendered  us  as  for  a privilege  valueless  to  them  except  for  our  perform- 
ance of  the  contract — worth  five  or  six  hundred  thousand  dollars 
a-year  through  our  use  of  the  canal — worth  nothing  without  that 
use. 

Mr.  Ketchum — The  toll  amounts  to  that. 

Mr.  Tilden — The  toll,  my  friend  says,  amounts  to  that.  But  it  is 
a peculiarity  of  the  use  of  the  canal,  that  the  receipt  of  that  toll  costs 
them  no  considerable  amount  more  than  though  it  was  not  used  at 
all.  It  was  to  realize  this  half-a-million  of  dollars  a-year  almost 
without  cost,  that  this  company  inaugurated  this  contract,  and  we 
say  that  the  ordinary  rule  applicable  to  contracts  should  be  applied 
in  this  case,  unless  the  parties  will  voluntarily  agree  upon  some 
supplementary  provision,  as  they  ought  to  do  ; and  if  they  do  not 
agree,  we  are  not  to  be  subjected,  in  this  immense  and  active  business 
which  we  are  carrying  on,  to  the  principle  which  they  set  up  here, 
which  is,  that  they  have  the  right  arbitrarily,  wholly  without  reference 
to  our  sense  of  what  is  fair  or  right,  to  impose  tolls  upon  us  during 
the  period  when  they  cannot  ascertain  how  much  they  will  ultimately 
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be  entitled  to  receive.  It  is  that  principle  which  we  resist,  because 
if  it  may  be  to-day  applied  to  the  extent  of  5 or  10  cents — if  they 
may  collect  from  us  50  or  60  thousand  dollars  this  year,  which  they 
are  not  entitled  to — they  may  collect  next  year  500,000  ; and  we  say 
they  are  not  entitled  to  it  under  a proper  construction  of  this  con- 
tract or  under  the  principles  and  rules  of  law,  and  we  must  therefore 
resist  their  demand. 
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FEBRUARY  14,  1859. 

Reported  by  Burr  & Lord, 


119  Nassau  Street. 


ARGUMENT  OF  IIIRAI  KETCHUM. 


If  the  Court  Please  : The  canal  owned  by  the  Delaware  and 
Hudson  Co.  is  108  miles  in  length.  It  begins  at  Honisdale,  Pa.,  and 
terminates  at  Rondout,  in  Ulster  County,  N.  Y.  K The  authority  of 
this  corporation  is  derived  from  Pennsylvania  and  from  New  York. 
By  the  laws  of  Pennsylvania  and  of  New  York  they  have  a right  to 
fix  the  rate  of  toll,  and  to  collect  that  toll  at  such  places  as  they  in- 
dicate ; and  they  have  a right,  as  the  court  will  see  by  reference  to 
the  case,  to  detain  all  boats  on  the  spot  where  they  demand  toll,  until 
the  toll  is  paid.  That  is  their  franchise  derived  from  the  State  of 
New  York  and  from  the  State  of  Pennsylvania.  Certain  duties  are 
imposed  upon  this  company  in  respect  to  keeping  the  canal  in  repair, 
etc.  ; and  the  acts  of  the  legislatures  clearly  provide  that  the  funds 
for  these  purposes  shall  be  derived  from  tolls. 

I need  not  stop  here  to  say  what  everybody  knows,  that  toll  is  not 
a contract.  Toll  is  not  payable  by  a covenant,  as  my  friend  on  the 
other  side  says.  Toll  is  a sum  of  money  demanded  in  advance  for 
certain  service  to  be  performed.  Anybody  that  crosses  the  ferry 
from  here  to  Brooklyn  ; anybody  that  has  passed  a turnpike  gate, 
knows  what  toll  is  ; anybody  that  has  been  to  mill,  knows  what  toll 
is.  The  miller  takes  out  his  toll  before  he  grinds  the  grist ; the 
gate-keeper  takes  his  toll  before  you  ride  on  the  road  ; the  ferry- 
man takes  the  toll  before  you  are  permitted  to  cross  the  water.  Toll, 
therefore,  ex  ve  termini , is  a payment  for  service  to  be  performed,  and 
a payment  in  advance. 

Now  that  was  the  state  of  things  when  this  contract  was  made 
between  the  parties  before  your  honor.  The  Delaware  and  Hudson 
Canal  Co.  had  a right  to  fix  their  rate  of  toll,  and  toll  was  then,  as 
it  is  now,  a compensation  to  be  paid  in  advance  for  service  per- 
formed. 

Under  this  state  of  things  the  plaintiffs  come  to  our  toll-gate  with 
their  boats  laden  with  coal.  We  demand  so  much  toll*— 50  cents  a 
ton,  I believe.  They  say  they  will  not  pay  us  50  cents — only  45. 
They' say,  “We  will  agree  that  it  is  equitable  and  right  that  you 
should  have  45  but  not  50  cents.”  Thereupon  a correspondence  en- 
sues between  the  parties.  We  persist  in  saying  that  we  must  have 
50  cents  before  they  are  permitted  to  pass.  They  still  adhere  to 
their  refusal  and  we  detain  their  boats.  They  come  before  his  honor 
Judge  Edwards,  then  a member  of  this  court,  and  ask  ex  parte , for  an 
injunction  for  the  year  1852,  restraining  us  from  stopping  their  boats. 
Upon  that  ex  parte  application,  with  the  requisite  security  being 
given,  Judge  Edwards  grants  the  injunction  prayed  for.  The  appli- 
cation is,  as  in  all  cases,  first  for  a preliminary  injunction,  and  then 


for  an  injunction  for  the  particular  period  in  which  that  contingency 
had  arisen,  viz.,  the  year  1852. 

Immediately  upon  being  served  with  this  injunction  we  prepare 
our  papers  and  apply  to  dissolve  it,  not  having  been  heard  before  nor 
known  anything  about  it.  A very  full  argument  is  heard,  in  which 
we  are  not  restrained  by  any  one  hour  or  two  hour  rule,  but  the 
counsel  take  two  full  days  to  argue  the  question  before  Judge 
Edwards,  who  had  granted  the  injunction.  The  court  took  time  to 
deliberate  and  decided  that  the  injunction  should  be  dissolved  with 
costs.  That  is  all  he  could  do  for  us,  and  there  is  no  appeal  taken 
from  that  decision.  There  it  stands  unappealed  from,  a decision  of  a 
very  clear-headed  and  most  sensible  judge,  made  after  mature  con- 
sideration. 

Well,  that  injunction  being  dissolved,  and  the  year  1852  having 
expired,  there  is  no  more  to  be  done  about  injunctions.  The  suit 
quasi  that  dies,  for  whatever  it  prays  for  can  never  be  granted. 

Then  the  counsel  for  the  plaintiffs  file  a supplementary  bill,  claim- 
ing damages  for  our  detention  of  their  boats  during  the  interval 
when  the  parties  could  not  agree.  That  case  comes  on  before  his 
honor  Judge  Davies.  They  prove  no  damages  of  course.  The 
question  first  arose  on  that  hearing,  whether  they  were  entitled  to 
any  damages.  His  honor  decided — and  that  opinion  fully  appears 
in  the  papers  in  this  case — that  they  are  not  entitled  to  any  damages. 
In  that  decision  he  gives  construction  to  this  instrument,  to  which  I 
will  now  refer  the  court. 


OPINION  OF  HIS  HONOR  JUDGE  DAVIES. 


Pennsylvania  Coal  Co., 
against 

The  Delaware  and  Hudson  Canal  Co.,  | 

The  defendants  were  incorporated  in  1828,  “ For  the  pnrpose  of 
cutting  a canal  and  making  a complete  slackwater  navigation  be- 
tween the  rivers  Delaware  and  Hudson.’’  As  soon  as  the  canal  was 
completed,  it  was  made  lawful  for  the  defendants  to  appoint  as  many 
collectors  of  tolls  as  they  might  think  proper,  and  to  demand  from 
any  person  having  charge  of  any  boat  using  said  canal,  such  tolls 
and  rates  as  the  said  managers  should  think  proper,  at  any  lock  or  « 
other  convenient  place,  with  a proviso  limiting  the  toll  to  eight  cents 
a mile  on  each  ton  of  coal,  Ac.  On  the  8 1st  August,  1847,  the  de- 
fendants having  it  in  contemplation  to  enlarge  their  canal,  and  as  an 
inducement  to  the  construction  of  a railroad  to  connect  therewith 
for  the  transportation  of  coal  to  the  city  of  New  York,  entered  into 


ail  agreement  with  the  Wyoming  Coal  Association,  now  represented 
by  the  plaintiffs  in  this  action,  whereby  it  was  agreed  that  the  defend- 
ants should  furnish  the  needful  facilities  for  the  transportation  of  such 
coal  entering  upon  such  canal  by  said  railroad,  charging  and  collect- 
ing a toll  on  the  coal  transported,  at  a rate  per  ton  of  2240  pounds, 
as  follows  : On  the  1st  of  May  in  each  year,  the  quantity  of  coal 
which  the  defendants  might  on  that  day  have  sold  since  the  1st  of 
January  preceding,  to  be  delivered  at  Rondout  during  the  current 
year,  was  to  be  ascertained,  and  the  average  price  at  which  such  sales 
had  been  made  was  also  to  be  ascertained  ; and  from  the  average 
price  thus  ascertained,  $2,50  should  be  deducted,  and  one-half  of  the 
remainder  should  be  the  toll  per  ton  during  such  current  year  upon 
coal  transported  on  the  canal  of  the  defendants  by  the  plaintiffs,  with 
a proviso  that  if  any  discount  or  deduction  shall  be  agreed  upon  or 
contemplated,  or  should  be  actually  made,  the  said  tolls  should  be 
reduced  correspondingly. 

But  it  was  also  provided,  that  if  on  the  1st  day  of  May  in  any 
year,  the  quantity  of  lump  coal  which  the  defendants  might  have  sold 
since  the  1st  of  January  preceding,  should  be  less  than  one-half  of 
the  estimated  sales  for  such  year,  the  tolls  for  such  year, 
should  be  calculated  on  the  average  price  at  which  the  defend- 
ants should  actually  make  their  sales  of  coals  for  that  year. 
Held,  that  it  was  the  object  and  intent  of  the  agreement,  to  settle 
and  adjust  “ a permanent  rate  of  tolls/7  so  that  it  should  not  be  in 
the  power  of  the  defendants  to  charge  and  collect  the  tolls  authorized 
by  their  charter  upon  the  coal  transportation  their  canal  brought  to 
it  on  the  railroad  of  the  plaintiffs,  but  only  such  reduced  and  limited 
tolls  as  were  authorized  by  this  agreement. 

Second — That  the  true  construction  of  the  agreement  is,  that  the 
defendants,  upon  such  coal,  were  “ To  charge  and  collect  tolls/7 
within  the  meaning  and  intent  of  their  charter,  and  in  the  manner 
therein  pointed  out,  and  that  such  right  is  not  waived  by  this  agree- 
ment by  any  consent  to  accept,  in  lieu  thereof,  a gross  compensation 
from  the  plaintiffs  at  the  end  of  each  year. 

Third — It  is  the  true  intent  and  meaning  of  the  agreement,  that 
the  rate  of  tolls  for  each  year  is  to  be  fixed  by  the  defendants  on  the 
first  day  of  May  in  each  year,  and  to  be  collected  according  to  that 
rate  on  the  following  basis  : 

In  the  one  case,  on  the  first  of  May  in  each  year,  the  defendants  are 
to  ascertain  the  average  price,  per  ton,  of  sales  made  or  contracted 
of  coal  to  be  delivered  at  Rondout  during  that  year  since  the  first  of 
January  preceding,  and  from  such  average  price  deduct  the  sum  of 
$2,50,  and  one-half  the  balance  is  to  be  the  toll,  per  ton,  which  the 
defendants  are  authorized  to  charge  and  collect  for  the  year.  In  the 
second  contingency,  and  upon  which  the  controversy  resulting  in  this 
suit  arose  : If  the  sales  of  coal  by  the  defendants  on  the  first  day  of 
May  in  any  year  since  the  first  of  January  preceding  should  be  less 


than  the  one-half  of  the  sales  estimated  by  them  which  they  would 
make  during  that  year,  then  the  average  price  of  the  sales  actually 
made  or  contracted  for  of  coal  to  be  delivered  at  Rondout  during 
that  year  since  the  first  of  January  preceding,  is  to  be  ascertained, 
and  from  such  average  price  there  is  to  be  deducted  the  sum  of  $2,50, 
and  one-half  the  balance  is  to  be  the  toll,  per  ton,  which  the  defend- 
ants are  authorized  to  charge  and  collect  for  the  year. 

In  the  first  case,  in  the  event  of  any  deduction,  allowance  or  dis- 
count made  by  the  defendants  during  the  year  upon  any  sales  made  or 
contracted  ; for  a proportionate  or  corresponding  deduction  is  to  be 
made  from  such  tolls,  and  the  difference  between  the  amount  actually 
collected  and  received  and  the  amount  which  should  have  been  col- 
lected, is  to  be  repaid  to  the  plaintiffs.  In  the  second  contingency, 
in  the  event  that  at  the  close  of  the  year  it  shall  be  ascertained  that 
the  average  price  of  the  sales  of  coal  made  by  the  defendants  from  the 
first  of  January  to  the  first  of  May  is  greater  than  the  average  price 
of  the  whole  sales  made  by  the  defendants  for  that  year,  then  such 
average  price  of  the  sales  for  the  whole  year  is  to  be  the  basis  of  the 
tolls  for  that  year,  and  the  difference  between  the  amount  actually 
collected  and  received  and  the  amount  which  should  have  been  col- 
lected is  to  be  repaid  to  the  plaintiffs.  If,  however,  at  the  close  of 
the  year,  it  shall  be  ascertained  that  the  average  price  of  the  sales  of 
coal  made  by  the  defendants  from  the  first  of  January  to  the  first  of 
May  is  less  than  the  average  price  of  the  whole  sales  made  by  the 
defendants  for  that  year,  then  such  average  price  of  the  sales  for  the 
whole  year  is  to  be  the  basis  of  the  toll  for  that  year,  and  the  differ- 
ence between  the  amount  which  should  haye  been  collected  and  re- 
ceived, and  the  amount  actually  collected,  is  to  be  paid  by  the 
plaintiffs  to  the  defendants.  A decree  will  be  entered  in  this  cause, 
declaring  the  rights  of  the  parties  in  accordance  with  the  foregoing 
principles. 

Now  that  we  have  a perfect  right  to  demand  a toll  there  can  be 
no  doubt,  unless  we  have  waived  our  right  by  agreement. 

Judge  Clerke — From  your  charter? 

Mr.  Ketchum — From  our  charter.  That  is  our  franchise — that 
is  our  deed,  and  I think  the  court  will  say  that  it  is  our  duty  to  de- 
mand it.  I will  admit  now,  for  the  sake  of  argument,  that  we  may 
waive  it  by  agreement.  The  question  for  this  court  to  decide  is, 
Have  we  waived  it  by  this  agreement,  a^it  is  claimed  on  the  other 
side  we  have  done?  I think  his  honor  has  taken  a very  just  view  of 
that  question. 

What  is  the  object  of  the  agreement  ? We  have  seen  what  the 
rights  of  the  parties  were  antecedent  to  the  agreement.  We  have  a 
perfect  right  to  fix  our  own  rate  of  toll,  to  demand  it,  to  collect  it, 
and  to  stop  the  boats  if  it  is  not  paid.  The  court  will  see,  by  look- 
ing at  the  laws,  that  penalties  are  incurred  if  the  boats  dare  to  pass 
the  toll-gates  without  paying.  What  is  the  object  of  this  agreement  ? 
It  is  declared  upon  the  face  of  it. 
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Whereas,  the  railroad  owned  and  used  by  the  said  The  President , 
Managers  and  Company  of  the  Delaware  and  Hudson  Canal  Co.,  in  con- 
nection with  their  canal  for  the  purpose  of  transporting  coal  to 
market  is  not,  in  the  judgment  of  the  managers  of  the  said  company, 
even  with  the  improvements  made  therein,  sufficient  to  convey  a 
quantity  of  coal  at  all  equal  to  the  quantity  which  the  said  canal  is 
capable  of  transporting  in  its  present  condition  : 

And  whereas,  it  may  be  desirable  to  enlarge  the  said  canal  for  the 
purpose  of  reducing  the  cost  to  the  said  company  of  transporting  its 
coal  thereon,  even  if  the  quantity  so  transported  should  not  be  ex- 
tended ; thus  greatly  increasing  the  present  disparity  between  the 
relative  capacities  for  transportation  of  the  said  canal  and  the  said 
railroad : 

And  whereas,  the  manifest  interest  of  the  said  company  is,  that  in 
either  event  the  surplus  capacity  for  transportation  of  the  said  canal 
should  not  remain  unemployed  ; and  that  the  said  surplus  capacity 
should  be  allowed  to  be  used,  at  a reasonable  rate  of  tolls,  by  any 
other  company  which  shall  hold  lands  for  the  purpose  of  mining  coal, 
and  shall  connect  such  lands  by  railroad  or  otherwise  with  the  said 
canal  for  the  purpose  of  transporting  coal  thereon,  which  the  said 
company  could  not  so  hold  or  connect. 

Now  this  Pennsylvania  Coal  Co.  was  the  party  to  whom  this  in- 
ducement was  held  out  undoubtedly.  They  mined  coal  and  they 
were  to  send  it  by  this  canal,  “ at  a reasonable  rate  of  toll.” 

And  whereas,  influenced  by  these  considerations,  and  aware  that 
no  company  could  prudently  undertake  to  construct  a railroad  con- 
necting with  the  said  canal  without  a certainty  of  being  allowed  to 
transport  on  the  said  canal  at  a permanent  rate  of  tolls — the  said 
Delaware  and  Hudson  Canal  Co.,  by  resolution  adopted  by  its 
managers,  April  28  th,  1847,  did,ybr  the  purpose  of  creating  motive  and 
inducement  for  capitalists  to  invest  their  funds  in  the  construction  of  a 
railroad  or  railroads  to  be  connected  with  the  canal  of  this  company  at  or 
near  the  mouth  of  the  Wallenpaupack  River”  offer  to  the  acceptance  of 
any  who  might  avail  themselves  of  the  same,  a permanent  tariff  of  tolls 
on  all  coal  entering  the  said  canal  by  any  such  railroad. 

Now,  do  not  your  honors  see  that  there  was  nothing  on  earth  in 
view  but  to  fix  a permanent  tariff — to  say  to  the  companies  mining 
in  the  region  of  the  canal,  “ We  will  fix  a permanent  tariff  with  you  ; 
we  will  make  the  contract  so  that  our  discretion  to  raise  and  vary 
the  rate  of  toll  from  time  to  time  shall  be  ceded  away?”  Nothing 
else.  Did  the  Delaware  and  Hudson  Co.  cede  their  franchise  to  take 
payment  in  advance  for  transportation?  Not  at  all.  It  was  not  in 
the  mind  of  the  parties  for  an  instant.  It  was  toll  that  they  were 
contracting  for,  and  nothing  but  toll : and  toll  is  a payment  in 
advance. 
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And  whereas,  an  Association  under  the  name  and  style  of  “ The 
Wyoming  Coal  Association ” was  formed  in  the  city  of  New  York,  by 
indenture  and  articles  of  agreement  and  association,  dated  June  24th, 
1847,  with  a view  to  mining  coal  and  causing  the  same  to  be  trans- 
ported by  railroad  connecting  with  the  said  canal : 

And  whereas,  a negotiation  has  been  had  between  the  said  Associa- 
tion and  the  said  Delaware  and  Hudson  Canal  Company  ; and  a 
further  proposition  was  made  by  a resolution  adopted  by  the 
managers  of  the  said  Company,  July  15th,  1847  ; which  said  propo- 
sition, with  more  definite  and  complete  provisions  afterward  agreed 
upon,  has  been  accepted  by  the  said  Wyoming  Coal  Association  : — 

Now,  therefore,  in  consideration  of  the  premises  and  of  acts  done 
and  investments  made,  with  a view  to  the  transportation  of  coal  on 
the  canal  of  the  said  Delaware  and  Hudson  Canal  Company,  as  well 
as  of  the  mutual  undertakings  herein  contained,  and  of  one  dollar  paid 
by  the  managers  of  the  said  Wyoming  Coal  Association  to  the  said 
company,  the  receipt  whereof  is  hereby  acknowledged,  the  President, 
Managers  and  Company  of  the  Delaware  and  Hudson  Canal  Com- 
pany do,  for  themselves  and  their  successors  and  assigns,  hereby  cove- 
nant and  agree  to  and  with  each  and  all  of  the  persons  who  are 
original  members  of  the  said  the  “ Wyoming  Coal  Association,”  by 
subscription  to  its  original  capital  of  three  hundred  thousand  dollars, 
and  their  respective  executors,  administrators  and  assigns,  that  the 
said  the  President,  Managers  and  Company  of  the  Delaware  and 
Hudson  Canal  Company,  and  their  successors  and  assigns,  will  at  all 
times  hereafter  furnish  to  any  and  all  boats  owned  or  used  by  the 
said  the  Wyoming  Coal  Association  for  the  time  being,  or  its  assigns, 
for  the  purpose  of  transporting  coal,  entering  the  said  canal  by  rail- 
road, connecting  with  the  said  canal  at  or  near  the  mouth  of  the 
Wallenpaupack  River  ; or  containing  coal  entering  as  aforesaid, 
belonging  to  or  transported  by  or  on  account  of  the  said  Wyoming 
Coal  Association  for  the  time  being,  or  its  assigns  ; or  containing 
coal,  entering  as  aforesaid,  in  which  or  the  transportation  of  which 
the  said  the  Wyoming  Coal  Association,  for  the  time  being,  or  its 
assigns,  may  be  in  any  manner  interested,  or  the  transportation  of 
which,  under  the  provisions  of  this  agreement,  the  said  the  Wyoming 
Coal  Association,  for  the  time  being,  or  its  assigns,  may  authorize  or 
require,  all  the  facilities  of  navigation  and  transportation  which  the 
Canal  known  as  the  Delaware  and  Hudson  Canal  shall  afford,  when 
in  good  and  navigable  condition  and  repair,  to  boats  owned  or  used 
by  any  other  company  or  persons,  or  belonging  to,  or  used  by,  or 
containing  coal  transported  by,  for,  or  on  account  of  the  said  Dela- 
ware and  Hudson  Canal  Company,  or  its  successors  or  assigns,  the 
said  President,  Managers  and  Company,  and  their  successors  and 
assigns,  charging  and  collecting  a toll  on  the  coal  transported  in 
pursuance  of  this  agreement,  at  a rate,  per  ton  of  two  thousand  two 
hundred  and  forty  pounds,  to  be  established  in  the  manner  following, 
viz.  : 


Mr.  Cutting — On  coal  transported  ? 

Mr.  Ketchum — My  learned  friend  is  going  to  take  the  argument 
that  we  are  to  give  credit  till  the  end  of  the  year  on  all  the  coal 
transported  He  is  going  to  build  up  an  argument  on  that  word 
“ transported/’  that  we  are  to  give  them  credit  on  every  bit  of  coal 
brought  to  market  on  the  canal  until  the  end  of  the  year. 

Now,  my  friend  admits  that  the  toll  in  one  year  amounts  to 
$600,000.  Did  we  then  make  a contract  with  the  Wyoming  Coal 
Association  by  which  we  agreed  to  give  them  credit  for  $600,000 
until  the  end  of  the  year — to  lose  our  interest  upon  that  money  for 
a large  portion  of  the  year — all  in  virtue  of  this  contract?  Was 
that  the  meaning  of  the  parties  to  this  contract?  That  is  the  ques- 
tion presented  to  your  honors. 

My  learned  friend  has  gone  on  to  state  what  had  been  the  practice 
in  regard  to  receiving  tolls.  These  pleadings  do  not  disclose  any- 
thing upon  that  subject.  No  difficulty  ever  arose  in  reference  to  it 
before  the  year  1852,  and  for  the  simple  reason,  which  the  gentleman 
knows  as  well  as  I do,  that  the  Delaware  and  Hudson  Co.  acted  as 
the  agents  of  the  plaintiffs  in  transporting  this  coal  until  that  year, 
had  the  coal  in  its  own  hands  and  the  power  in  its  own  hands,  and 
took  its  own  mode  of  reckoning  with  them. 

But  what  was  the  meaning  of  this  contract  ? It  is  always  a good 
plan,  in  a contingency  which  has  arisen,  that  was  not  contemplated  or 
foreseen  by  the  parties,  to  understand  what  the  parties  intended. 
Here  a practical  difficulty  has  arisen  which  nobody  ever  thought  of. 
Now  what  shall  this  court  do  in  the  administration  of  justice  between 
these  parties  ? What  do  the  parties  themselves  say  about  the  diffi- 
culty when  it  arose  ? 

When  this  matter  arose  the  defendants  opened  a correspondence 
upon  the  subject,  before  they  went  to  any  lawyers  to  talk  about  it. 
Mr.  Musgrave,  Vice-President  of  the  Delaware  and  Hudson  Co., 
conducted  the  correspondence.  He  speaks  of  this  difficulty  as  one 
that  has  really  arisen  and  of  their  wish  to  settle  it  amicably. 

It  is  not  of  so  much  importance,  however,  to  refer  to  what  he  says, 
as  to  what  the  other  side  say.  They  met  and  passed  certain  resolu- 
tions as  follows  : 

Resolved , That,  as  it  is  conceded  and  agreed  by  both  companies 
that  the  toll  payable  by  this  company  upon  its  coal  for  the  present 
year  cannot  be  ascertained  in  the  manner  and  according  to  the  rule 
prescribed  by  the  contract  between  the  parties,  until  the  close  of  the 
business  of  the  season,  it  is  clearly  necessary,  in  order  to  enable  pay- 
ments to  be  made  on  account  of  such  toll  before  the  true  rate  can  be 
so  ascertained,  that  an  agreement  for  that  purpose  should  be  made 
between  the  parties  ; and  that  the  amount  of  such  payments  can  only 
be  fixed  by  the  voluntary  assent  of  both  parties. 

“ Resolved , That,  disposed  to  fulfil  all  the  stipulations  of  the  com 
iractwith  the  Delaware  and  Hudson  Canal  Co.,  in  an  equitable  spirit, 
and  sensible  that  such  a course  by  both  parties  will  best  promote  their 


true  interests  in  the  intimate  and  permanent  relations  established  be- 
tween them,  this  board  is  reluctant  to  look  to  the  strict  legal  rights  of 
this  company,  but  prefers  to  find  some  solution  of  the  present  differ- 
ence which  will  protect  its  substantial  interests  without  practical 
inconvenience  to  the  Delaware  and  Hudson  Canal  Co.,  and  it  is, 
therefore,  willing  to  make  payments  on  account  of  such  toll  at 
reasonable  and  equitable  rates. 

“ Resolved , That  such  payments  on  account  cannot  be  equitably 
claimed,  and  should  not  be  made  at  a higher  rate  than  is  reasonably 
certain  to  be  found  payable  when  the  true  amount  can  be  ascer- 
tained— 

Nothing  can  be  truer. 

“ That  neither  the  usage  of  business,  nor  propriety,  nor  equity  re- 
quires that  this  company  should  make  over-payments,  especially  as 
the  accounts  by  which  the  true  rate  is  to  be  settled  are  kept  by  the 
other  party,  and  this  company  may,  by  reason  of  its  disadvantage 
in  this  respect,  be  subjected  to  great  inconvenience,  unless  it  should 
be  the  interest  of  the  other  party  promptly  to  render  and  adjust  those 
accounts.” 

And  then  they  go  on  and  fix  a rate  which  they  are  willing  to  pay. 

Now  I do  not  mean  to  say  that  this  company  have  given  up  any  of 
their  legal  rights  in  this  matter  ; but  do  not  the  court  see  that  here 
was  an  admission  on  both  sides  that  a contingency  had  arisen  not 
contemplated  by  the  parties  before,  and  that  they  both  agreed  inforo 
conscientice , that  an  amount  should  be  paid  which  would  be  about  the 
amount  that  ought  to  be  paid  at  the  end  of  the  year,  and  that  that 
amount  should  be  paid  as  toll  ? Can  the  court  fail  to  see  from  these 
resolutions  and  correspondence,  (which  I will  not  read  now,  but 
which  the  court  will  read,)  that  they  understood  the  rule  to  be,  such 
an  approximate  estimate  as  at  the  end  of  the  year  would  probably 
be  the  nearest  to  the  true  amount?  No  idea  suggested  itself  to  the 
mind  of  either  party  until  they  consulted  a lawyer — until  they  went 
searching  into  the  question  of  their  legal  rights — that  the  Delaware 
and  Hudson  Co.  had  waived  their  right  to  toll — that  they  had  been 
so  green  as  to  give  credit  for  $600,000  to  a company  which  might  be 
good  for  nothing  at  the  end  of  the  year,  or  to  give  credit  and  lose 
their  interest  even  if  the  company  were  good,  when  they  had  a right 
to  demand  and  receive  toll  in  advance.  I cannot  conceive  for  my 
own  part,  how  the  court  can  for  a moment  entertain  that  idea. 

Without,  therefore,  dwelling  any  longer  on  that,  especially  as  my 
learned  friend  (Mr.  O’Conor)  is  to  follow,  who  always  does  his  duty, 
I will  assume  that  this  equitable  rule  is  the  proper  one  to  be  estab- 
lished. 

And  here  I may  be  permitted  to  say  that  there  is  no  allegation  in 
this  case  that  the  demand  which  was  made  was  inequitable.  If  1 
might  be  permitted  to  travel  out  of  the  case,  I might  say  that  the 
end  of  the  year  did  not  show  that  it  was  inequitable.  If  there  was 
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an  enormous,  exorbitant,  inequitable  demand  made  by  the  Delaware 
and  Hudson  Co.,  and  the  Pennsylvania  Coal  Co.,  should  come  for- 
ward and  make,  what  they  considered,  and  what  in  the  opinion  of 
just  men  would  be  considered,  an  equitable  approximation,  and  tender 
it,  in  that  case  I am  not  going  to  say — though  I admit  nothing  upon 
that  subject — but  that  a court  of  equity  would  give  relief.  But  that 
is  not  this  case. 

Assuming,  then,  that  we  had  the  right  to  this  amount  of  toll — to 
take  it  as  toll — what  I object  to  is,  (and  that  is  our  first  objection,) 
that  his  honor  did  not  see  fit  to  dismiss  this  bill.  When  these  facts 
came  out,  and  when,  as  we  supposed,  the  argument  was  perfectly 
clear  that  they  could  not  maintain  this  bill  for  the  purpose  of  re- 
covering damages — because  everything  else  was  out  of  the  question  ; 
the  year  had  elapsed  and  nothing  more  could  be  done  by  injunction — 
I say,  when  these  facts  were  all  one  way,  undisputed,  admitted  all 
around,  we  asked  his  honor  to  dismiss  this  complaint  and  give  us 
costs,  tie  refused  to  do  it,  and  we  excepted  to  his  refusal.  That  is 
our  first,  and  I may  say,  our  principal  exception.  We  say  that  al- 
though we  entirely  agree  with  that  decision  upon  the  great  question 
involved  as  to  the  construction  of  this  contract — and  not  only  agree 
with  it,  but  commend  it — although  it  is  consonant  with  the  opinion 
of  the  learned  judge  who  preceded  his  honor  in  adjudicating  upon 
this  matter,  and  is  a sequiter  of  that  adjudication,  we  do  not  see  how 
his  honor  could  have  failed  to  see  that  this  complaint  should  have 
been  dismissed. 

Our  second  point  is,  that  his  honor,  in  fixing  the  rule  by  which  the 
proximate  estimate  should  be  arrived  at,  did  not  fix  the  true  rule. 
The  third  division  of  the  decision  at  special  term  is  supposed  to  be 
erroneous  in  the  following  particulars  : 

First , The  mode  of  adjusting  the  rate  of  toll  for  the  purpose  of 
collecting  the  same,  when  the  exact  amount  cannot  be  ascer- 
tained until  the  close  of  the  season  of  navigation  most  equitable, 
is  deemed  to  be  as  follows  : 

Ascertain  the  current  market  price  of  coal  of  the  Canal  Com- 
pany, at  the  time  of  its  transportation,  and  deduct  two  dollars 
and  fifty  cents  per  ton  from  the  said  current  market  price — the 
one-half  of  that  amount  shall  be  the  toll  which  the  Canal  Com- 
pany shall  have  a right  to  collect  and  receive. 

If  this  be  the  equitable  rule,  then  the  rule  prescribed  by  the 
•court,  for  making  such  collection,  is  erroneous. 

In  making  the  proximate  estimate,  we  say,  take  the  price  to-day, 
and  we  demand  it.  This  coal  has  a current  market  price — which 
vour  honors  need  not  be  told — it  is  a great  article  of  commerce,  and 
has  as  much  a market  price  as  bank  stock.  Now  deduct  the  $2,50 
from  that  price  and  one-half  the  remainder  will  be  the  approximate 
estimate  to  be  .settled  at  the  end  of  the  year.  That  is  our  rule.  His 
honor  has  laid  down  a different  one. 


Second , The  construction  or  effect  of  the  agreement  of  31st  day  of 
August,  1847,  in  any  other  case  or  contingency  than  that  exist- 
ing in  respect  of  the  year  1852,  when  the  original  complaint  was 
presented  to  this  court,  was  not  in  issue  between  the  parties  in 
this  action,  and,  consequently,  ought  not  to  be  considered  or  ad- 
judged by  the  court  in  this  action,  and  the  decision  of  the  special 
term  to  the  contrary  was  error. 

See  case,  page  1 00. 

Third , So  much  of  the  third  division  of  the  opinion  and  decision 
of  the  court  as  refers  to  the  effect,  as  between  the  parties  to  this 
action,  of  any  deduction,  allowance,  or  discount,  which  might  be 
made  by  the  defendants  to  purchasers  of  coal,  should  be  expressly 
confined  and  limited,  in  the  judgment  of  this  court,  to  such 
deductions,  allowances,  or  discounts  only  as  were  or  ought  to 
be  agreed  upon  or  contemplated  in  the  contract  or  contracts  of 
sale  in  that  behalf  made.  The  refusal  of  the  court  so  to  decide 
is  error. 

The  language  of  the  contract  is,  “ except  that  if  any  discount 
or  deduction,  contingent  or  otherwise,  shall  be  agreed  upon  or 
contemplated  in  the  contracts  for  such  sales,  the  said  tolls  shall 
be  reduced  correspondingly  to  such  discount  or  deduction  as 
shall  be  actualh'  made.” 

If  deductions  not  agreed  upon  or  contemplated  in  the  contracts 
should  be  made,  no  proportionate  or  corresponding  deduction  is 
to  be  made  from  the  tolls  charged. 

Fourth , The  Canal  Company  were  not  bound  by  the  law  of  the 
land  to  furnish  to  the  Coal  Company  the  statements  mentioned 
in  said  third  division  of  the  opinion,  or  any  such  statements,  and 
the  refusal  of  the  court  so  to  decide  was  error. 

Now,  if  your  honors  please,  we  think  when  you  come  to  look  at  the 
contract,  you  will  see  that  here  a contingency  has  arisen  which 
neither  party  contemplated.  In  such  a case  as  that  we  suppose  it  to 
be  the  duty  of  the  court  to  do  that  which  in  the  opinion  of  the  court 
is  equitable  and  right  between  the  parties.  I need  not  cite  authori- 
ties. There  are  some  cited  on  my  points  to  that  effect,  but  it  is 
hardly  necessary  ; that  is  an  elementary  principle.  The  court  never 
permits  any  verbal  construction  which  would  work  injustice,  which 
would  evidently  defeat  the  great  ends  and  objects  which  the  parties 
had  in  view,  when  those  objects  and  ends  are  clearly  ascertained. 
Now  in  this  case  the  end  and  object  was  to  fix  a permanent  rate  of 
toll — nothing  else.  They  had  established  a rule  by  which  they  sup- 
posed that  permanent  rate  was  fixed  for  all  future  time  ; but  here 
arises  a contingency  wliich  the  parties  never  contemplated,  and  there 
is  something  of  consequence  growing  out  of  this  phraseology.  This 
court  has  not  said,  and  I doubt  if  it  can  say,  that  we  are  not  bound 
by  any  legal  construction  of  any  given  words  in  this  contract. 


Now  it  seems  to  me  there  are  a great  many  tilings  which  the 
court  can  conceive,  which  I will  not  indulge  in  suggesting  to  any 
great  extent.  Here  is  a cargo  of  tea  shipped  from  Canton  for  New 
York,  the  freight  to  be  fixed  by  A.  B.  C.  and  D.,  after  the  cargo 
arrives.  The  exact  amount  is  not  fixed.  The  freight  is  a lien,  and 
the  lien  is  not  determined.  Now  would  either  of  your  honors  say 
that  the  lien  for  freight  in  that  case  was  gone  ? There  is  a mercan- 
tile contract  such  as  comes  before  your  honors  almost  every  day. 
The  lien  is  not  destroyed — not  at  all.  It  is  to  be  determined  after 
the  arrival  of  the  vessel,  but  until  it  is  determined  the  lien  exists  and 
until  the  freight  is  paid  the  property  is  not  to  be  delivered. 

Other  cases,  of  a like  character,  might  be  suggested,  but  I will 
leave  the  further  discussion  of  the  matter  to  my  associate. 


ARGUMENT  OF  CHARLES  O’CONOR 


FOR  RESPONDENTS. 


ARGUMENT  OF  CHARLES  O’CONOR. 


If  your  Honors  Please  : It  is  very  hard  to  get  justice  in  this 
world  either  for  corporations  or  for  individuals.  I mean  it  is  hard 
for  a man  to  get  what  he  is  entitled  to,  or  even  to  get  credit  for 
what  he  is  not  entitled  to.  I have  some  reason  to  find  fault  with 
some  portions  of  mankind  for  the  liberties  they  have  taken  with  me, 
but  I suppose  it  is  made  up  by  the  undeserved  praises  I have  received 
from  other  quarters.  My  friend  who  has  just  taken  his  seat  has 
taken  the  liberty  of  saying  that  I always  do  my  duty.  Now  that  is 
a decided  compliment,  and  I wish  that  it  could  be  verified  in  this 
particular  case,  especially.  I am  sorry  to  say,  however,  that  it  is 
not  verified  at  all — that  I have  not  done  my  duty — that  I am  in  no 
proper  degree  prepared  to  do  one  important  thing  in  this  case. 
Fortunately  that  is  little  more  than  a matter  of  form  and  conveni- 
ence, which,  I suppose,  the  court  will  excuse.  I have  thrown  what 
I have  to  say  in  this  case  into  the  form  of  a short  statement  of  facts 
and  points,  but  I did  not  complete  them  until  this  hour.  I shall, 
therefore,  have  to  speak  from  them  without  even  furnishing  the  court 
with  a copy.  With  the  permission  of  the  counsel  on  the  other  side, 
I will  furnish  them  with  a printed  copy  between  this  and  to-morrow, 
and  they  may  print  theirs  with  any  variation  they  please.  I deem  it 
a great  advantage  to  get  these  condensed  statements.  Their  utility 
has  been  often  proved  in  the  courts  of  last  resort.  I owe  an  apology 
to  this  court  for  not  having  furnished  them  with  printed  copies,  and 
shall  ask  the  privilege  of  doing  so  between  this  and  to-morrow 
morning. 

In  other  respects  I ought  not  to  say — indeed  it  would  be  very  im- 
proper for  me  to  say — I am  not  prepared.  I have  had  the  pleasure 
of  being  in  this  case  with  my  associate,  (Mr.  Ketchum,)  who  has 
devoted  very  much  time  to  it,  ever  since  its  commencement.  I have 
had  some  very  long  and  very  pleasant  discussions  before  this  strict 
rule  in  regard  to  time  was  in  existence,  talking  from  morning  till 
night  about  its  merits  and  about  the  character  and  conduct  of  corpo- 
rations, with  which  my  learned  friend  on  the  other  side  is  so  con- 
versant. Fortunately  we  have  survived  the  counsel  who  was  with 
him  in  this  case  when  it  commenced,  a distinguished  friend  of  mine. 

As  regards  the  merits  of  this  case  there  is  extremely  little  that  I 
shall  have  to  say.  I could  say  it  all  in  a very  short  period.  It  is  a 
case  that  involves  vast  interests,  for  the  amounts  of  which  Ave  speak 
are  enormous  ; the  operations  to  which  it  refers  are  of  a most  exten- 
sive description  ; and  its  duration  is  for  eternity.  It  cannot,  there- 
fore, be  regarded  as  a trivial  and  insignificant  case,  or  one  not 
deserving  the  fullest  consideration  of  the  court.  But  with  all  this,  it 
is  a case  of  the  last  degree  of  simplicity,  and  only  deserves  attention 
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because  every  case  demands  full  attention  where  the  parties  raise  a 
controversy  for  the  determination  of  the  court,  as  much  in  a case  in- 
volving twenty-five  dollars,  as  in  one  involving  twenty-five  millions — 
as  was  justly  remarked  by  his  honor  Judge  Davies,  when  this  case 
was  first  before  him. 

Without  proceeding  to  read  the  case  at  all  I will  take  leave  to  read 
my  short  statement  of  it. 

Facts. 

This  is  a case  in  equity.  A decree  was  made  at  special  term, 
from  which  both  parties  appeal. 

In  this  statement  the  plaintiffs  will  be  called  the  Coal  Company, 
and  the  defendants  will  be  referred  to  as  the  Canal  Company.  The 
references  to  folios  will  point  to  the  Coal  Co.’s  case,  except  where  it 
is  otherwise  expressed. 

The  controversy  has  arisen  out  of  a dispute  as  to  the  import  of  a 
few  words  contained  in  a written  agreement  concerning  tolls,  made 
in  1847,  between  the  Canal  Co.  and  a company  into  whose  place  the 
Coal  Co.  has  been  admitted.  Page  100,  fol.  190. 

The  agreement  is  as  follows  : The  Canal  Co.  is  to  furnish  to  cer- 
tain specified  classes  of  boats,  engaged  in  carrying  coal  brought  by 
railroad  and  entering  the  canal  at,  or  near,  the  mouth  of  Wallen- 
paupack  river,  all  the  facilities  afforded  by  the  canal  when  in  good 
navigable  condition  ; the  Canal  Co.  “ charging  and  collecting  a toll 
on  the  coal”  so  transported,  at  a rate  per  ton  “ to  be  established  in 
the  following  manner.” — Page  92,  fol.  161. 

Your  honors  will  observe  the  use  of  the  present  participles  at  the 
close  of  the  paragraph,  describing  the  service  which  the  Canal  Co. 
is  to  perform — the  Canal  Co.  “ charging  and  collecting  a toll  on  the 
coal”  so  transported,  at  a rate  to  be  established  in  a manner  specified. 
Now  it  will  be  seen  that  thus  far  the  idea  is  most  explicitly  conveyed 
that  the  compensation  to  be  taken  is  to  be  toll,  and  that  the  obliga- 
tion and  duty — I call  it  obligation  and  duty,  and  will  presently  show 
very  good  reason  why  it  is  not  merely  a duty  to  themselves  but  to 
to  the  Coal  Co. — the  obligation  and  du-ty  of  collecting  toll  is 
assumed  by  the  Canal  Co.  The  idea  of  the  other  side,  in  order  to 
be  properly  expressed  in  adequate  language,  leads  the  mind  to  adopt 
entirely  different  formulas  of  expression  from  those.  The  construc- 
tion of  this  contract  claimed  by  the  plaintiff  requires  that  the  quid 
pro  quo  to  result  to  the  Canal  Co.,  shall  be  a gross  compensation  at 
the  end  of  the  year  for  a service  to  be  rendered  during  the  year. 
But  this  language  you  perceive  thus  far  presents  an  entirely  opposite 
idea.  Let  me  call  the  attention  of  the  court  to  the  language  of  the 
contract,  for  it  is  my  object  to  show  the  precise  meaning  of  these  very 
few  words. 


First,  On  May  1,  in  each  calendar  year,  the  sales  of  lump-coal. 


made  by  the  Canal  Co.,  to  be  delivered  at  Rondout  during  the  year, 
and  also  the  average  price  of  such  sales  shall  be  ascertained.  From 
this  average  price  $2,50  shall  be  subtracted,  and  the  remainder  shall 
be  the  toll  per  ton  during  such  calendar  year — 

There  is  a distinct  test.  And  now  comes  a proviso,  as  I call  it, 
strung  upon  this  clause. 

Except  that  if  any  discount  or  deduction,  contingent  or  otherwise, 
shall  be  agreed  upon  or  contemplated  in  the  contracts  for  such  sales, 
the  said  toll  shall  be  reduced  correspondingly  to  such  discount  or  deduction 
as  shall  be  actually  made.  Page  92,  fol.  161. 

I ask  your  honors’  attention  to  the  fact  that  this  first  clause  thus 
far  refers  not  to  executed  contracts  of  sale,  but  to  executory  contracts, 
for  all  the  contracts  made  prior  to  the  first  of  May  are  executory 
contracts  for  the  sale  and  delivery  of  coal  thereafter  to  be  delivered. 
In  fixing  this  standard  by  the  average  of  these  contracts  the  parties 
agree  that  it  shall  be  a positive  standard  if  it  is  a positive  agreement, 
but  if  it  is  not  a positive  agreement  for  an  actual  price  per  ton  of 
coal,  but  is  made  to  fluctuate  according  to  subseqnent  events,  then 
the  tolls  shall  be  reduced  so  as  to  correspond  to  such  discount  or 
deduction  as  shall  be  actually  made.  That  latter  part  of  this  proviso, 
or  exception,  does  not  refer  to  executory  contracts,  but  to  executed 
contracts.  It  is  the  same  contracts,  to  be  sure,  as  are  spoken  of 
before,  which  were  once  executory,  but  it  refers  to  the  point  of  time 
when  quoad  hoc  they  cease  to  be  executory  and  become  executed 
contracts.  It  is  such  a discount  or  deduction  as  shall  be  actually 
made.  That  is  to  say  : the  Canal  Co.,  for  instance,  make  one  of 
these  executory  contracts  in  the  month  of  January,  and  agree  to  de- 
liver their  coal  at,  say,  $4  a ton  ; but  they  provide  that  in  case  such 
a description  of  coal  should  be  selling  at  a lower  price  at  any  time 
during  the  year,  then  the  price  should  be  lowered  accordingly,  or  in 
some  reference  to  that  standard,  or  any  other  event  of  that  kind, 
contingent  or  otherwise,  which  left  any  uncertainty  until  its  occur- 
rence. The  idea  was,  that  wherever  an  element  of  uncertainty  was 
introduced  into  the  executory  contracts,  the  standard  should  be  the 
average  price  of  the  sales  for  the  time  being,  as  actually  made  and 
effected  under  and  in  pursuance  of  these  executory  contracts. 

I call  that  the  first  proviso  ; for  you  will  find  this  to  be  a contract 
with  two  provisos  hung  upon  it.  Here  is  the  second  : 

Secondly , When  on  May  1,  such  sales  shall  be  less  than  one-half  of 
the  Canal  Co.’s  estimated  sales  for  such  year,  the  tolls  during  such 
year  shall  be  calculated  in  the  manner  before  provided,  on  the 
average  price  at  which  such  sales  for  such  year  “ shall  be  actually 
made.”  P.  92,  fol.  163. 

That  refers  again,  as  your  honors  will  perceive,  to  executed  con- 
tracts. I have  added  here — 
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When  no  sales  arc  made  by  the  Canal  Co.,  “ the  toll  during  such 
year  shall  be  calculated  in  like  manner  on  the  sales  of  the  Coal  Co.” 
P.  93,  fol.  164. 

It  is  not,  however,  material. 

Mr.  Cutting — It  is  not  of  any  consequence. 

Mr.  O7  Conor — I put  it  here  merely  to  gratify  my  organ  of  con- 
structiveness. 

Mr.  Cutting — Mr.  Musgrave  says  it  probably  does  mean  that,  and 
perhaps  it  does. 

Mr.  O7 Conor — It  does  not  help  at  all,  except  as  it  pleases  the 
organ  of  constructiveness.  Where  no  sales  are  made  by  the  Canal 
Co.  tolls  are  to  be  collected  bv  a like  reference  to  the  sales  of  the 
Coal.  Co. 

Mr.  Cutting — It  is  not  otherwise  material  than  as  being  another 
contingency  provided  for  by  the  parties. 

Mr.  07Conor — It  is  not  another  contingency  in  my  view  of  the 
contract ; it  is  a provision  which  shows  an  anxious  desire  to  have  a 
fixed  and  permanent  rate  of  toll. 

1 will  observe,  further,  that  the  contract  extends  to  coal,  in  the 
transportation  of  which,  on  the  canal,  the  Coal  Co.  may  have  no 
direct  interest.  By  looking  at  page  92,  folios  159-60,  you  will  see  a 
long  string  of  descriptions  of  boats  and  of  coal  which  are  to  be  let 
into  the  canal  under  this  contract ; and  evidently  the  contract  was 
intended  to  secure  to  the  Coal  Co.,  which  was  to  build  a railroad, 
the  right  of  guaranteeing  to  anybody  who  would  transport  coal  along 
its  railroad,  the  privilege  of  having  that  coal  carried  in  the  canal  at 
this  favorable  rate.  I do  not  mean  to  say  it  can  be  considered  as  ex- 
tending to  anything  in  which  this  Coal  Co.  had  no  interest,  but  it 
might  very  well  extend  to  much  property  in  which  this  Coal  Co. 
would  have  an  indirect  interest,  and  where  the  Coal  Co.  would  wish  to 
have  nothing  to  do  with  the  coal  or  its  transportation  when  once  it 
got  upon  the  canal,  nor  anything  to  do  with  its  toll. 

I have  added  here — 

And,  although  the  agreement  provides  for  the  contingency  of  the 
Canal  Co.  making  no  sales,  there  is  no  provision  for  such  an  event 
as  neither  company  making  any  sales. 

Mr.  Tilden — There  would  be  no  toll  to  be  fixed  if  they  did  not 
bring  any  coal. 

Mr.  07Conor — But  supposing  they  were  merely  a railroad  com- 
pany selling  no  coal  ? 

Mr.  Tilden — Then  they  would  alter  their  corporate  nature  and 
plan. 

Mr.  O7 Conor — They  had  no  corporate  nature  and  plan  ; they 
were  merely  an  unincorporated  association,  and  their  main  object 
was  to  have  a railroad,  and  they  might  very  well  become  a mere 
transportation  company. 


41 


The  Canal  Company’s  obligation  is  limited  to  400,000  tons  per 
annum,  or  half  the  capacity  of  the  canal.  P.  94,  fol.  169.  But  it  is 
unlimited  in  point  of  duration. 

The  agreement  recites  that  it  had  its  origin  in  offers  by  the  Canal 
Co.,  of  “ a permanent  tariff  of  tolls,”  on  all  coal  entering  the  canal, 
by  any  railroad  to  be  connected  with  the  canal,  and  at  the  point 
spccilied  in  this  agreement,  which  such  offer  might  induce  capitalists 
to  construct.  P.  91,  fol.  155. 

Provision  is  made  for  the  enlargement  of  the  canal  and  additional 
toll  in  that  event.  That  has  nothing  to  do  with  this  case  except  to 
call  your  honors’  attention  to  the  language  used,  viz. : that  in  such 
event  the  Canal  Co.  may  change  and  collect  additional  toll.  P.  93, 
fol.  165. 

The  Coal  Co.  is  under  no  obligation  to  give  any  employment  to  the 
canal.  In  this  respect,  as  indeed  in  all  others,  the  agreement  may  be 
called  purely  unilateral,  and  binding  upon  the  Canal  Co.  only. 

This  is  our  view  of  the  contract.  I now  come  to  what  is  stated 
about  this  contract. 

In  1852,  the  sales  of  the  Canal  Co.,  made  prior  to  May  1,  did  not 
amount  to  one-half  of  the  estimated  sales  for  the  year  ; and  inasmuch 
as  the  average  price  of  sales  for  the  year  then  actually  made 
amounted  to  $3,61  per  ton,  the  Canal  Co.,  on  May  3,  1852,  notified 
the  Coal  Co.  that  55  cents  per  ton,  as  a proximate  estimate,  would 
be  charged  as  toll,  subject  to  such  variation  as  from  time  to  time 
might  be  produced  by  changes  in  the  prices  of  future  sales.  Pages 
5-6,  folios  12,  15,  16. 

I am  not  sure  that  the  worthy  gentleman  who  wrote  that  letter 
had  the  most  precise,  technical  and  accurate  views  of  this  contract, 
but  he  understood  it,  it  seems,  exactly  as  I understand  it,  and  shall 
claim  and  shall  ask  it  to  be  construed  by  this  court. 

Judge  Clerke — $3,61  per  ton  was  the  average  rate  of  sales,  as 
stated  by  Mr.  Musgrave. 

Mr.  O’Conor — From  that  deduct  $2,50  and  it  leaves  $1,11,  and 
the  contract  was  that  we  should  charge  half  the  balance.  So  we 
gave  them  notice  that  we  would  charge  according  to  the  existing 
prices  current  and  terms  of  the  contract,  and  that  we  would  vary  that 
toll — raise  or  lower  it — as  the  market  changed.  That  is  the  notice. 
Then  they  consulted  counsel  and  got  this  extraordinary  proposition 
— tills  thing,  taken  from  Coke  upon  Littleton,,  or  some  musty  law- 
book, which  merchants  are  not  apt  to  know  anything  of — that  as 
long  as  you  do  not  know  how  much  to  take  you  can’t  take  anything, 
and  out  of  that  has  sprung  all  this  controversy.  “ You  are  entitled 
to  toll,”  they  say,  “ but  we  don’t  know  how  much,  and  therefore  you 
shall  not  have  a cent  till  you  find  out  the  exact  amount.” 

The  Coal  Co.  took  the  ground  that  no  toll  could  be  exacted  until 
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the  precise  amount  properly  chargeable  under  the  agreement  was 
definitively  ascertained. 

This  is  the  point  they  took,  and  which  I propose  to  argue. 

And  that  this  precise  amount  was  an  average  of  the  whole  of  the 
sales  for  the  whole  of  the  year.  P.  7,  folios  22,  48,  02,  70,  29  to  34. 

The  Coal  Co.  expressed  a willingness  by  way  of  concession  or 
compromise  to  “ advance ” or  pay  : first  40  cents  per  ton,  and  after- 
wards 45  cents  per  ton.  P.  19,  folio  70  ; p.  10,  folios  33,  41. 

The  Canal  Co.  lowered  its  demand  to  50  cents  per  ton.  This  was 
not  assented  to,  and  notice  was  given  that  it  would  be  enforced  from 
and  after  May  17, 1852.  P.  20,  folios  73,  77,  81. 

By  this  we  received  50  cents— which  was  a little  below — 5 cents 
below  the  standard  of  the  current  price. 

The  Coal  Co.  commenced  this  suit  May  20,  1852.  In  addition  to 
the  matters  aforesaid,  which  were  alleged  to  exhibit  an  exercise  of 
arbitrary  power  by  the  Canal  Co.  P.  14,  fol.  48. 

I now  come  to  that  part  of  this  decree  where  we  think  his  honor 
at  special  term,  though  going  with  us  in  the  general  view  of  the  case, 
has  done  what  works  us  injustice.  This  of  course  is  said  with  all 
conceivable  respect.  We  have  no  reason  to  believe  that  there  was 
not  the  utmost  attention  paid  to  doing  justice  in  the  matter.  We 
may  be  wrong  in  our  apprehensions. 

It  is  stated  that  the  two  companies  were  rival  coal  venders,  p.  8, 
folios  26,  27,  and  renewed  the  company’s  offer  to  advance  the  tolls,  on 
its  own  proximate  estimate,  before  the  reduction  to  certainty,  Ac., 
provided,  at  the  close  of  each  period  for  payment,  i.  e.,  once  a-week, 
the  Canal  Co.  would  furnish  a complete  account  and  abstract  of  all 
its  transactions  in  the  sale  of  coal  during  such  period.  P.  11,  folios 
38  to  41,  23. 

That  would  have  been  telling  exactly  what  parties  we  were  selling 
to,  and  at  what  prices,  which  your  honors  perceive  was  a very  con- 
venient thing  for  a rival  company  to  get.  To  know  precisely  what 
prices  we  were  selling  at  and  to  whom,  was  worth  to  them  a great 
deal  more  than  this  5 cents  per  ton.  A party  half  as  injurious  in 
getting  up  cavils  and  tricks  as  somebody  seems  to  have  been  in  mak- 
ing all  this  litigation,  would  have  made  more  mischief  to  us  by  this 
than  if  we  had  let  them  actually  come  through  our  canal  for  nothing. 
That  we  did  not  agree  to.  But  his  honor  has  decided  a thing  not  so 
bad  as  that ; he  has  decided  that  at  the  end  of  the  year — on  the  20th 
of  Jan. — we  shall  furnish  an  account  of  all  our  deeds — not  under 
oath,  I presume,  but  with  the  signature  of  our  officers.  This  part  of 
the  decree  we  appeal  from.  We  consider  it  a thing  never  thought 
of  by  these  parties,  and  which  will  operate  unjustly  upon  us,  in  our 
opinion.  Not  that  we  have  any  secrets  to  keep,  except  so  far  as 
business  is  a secret.  How  a party  does  business,  how  he  manages 


his  business,  is  estimated  most  highly  ; and  to  a rival  company,  like 
the  Pennsylvania  Coal  Co.,  doing  such  an  immense  business  as  they 
do,  this  knowledge  would  be  almost  invaluable.  For  the  Canal  Co. 
to  be  obliged  to  have  all  its  papers  and  vouchers  open  to  the  inspec- 
tion of  the  rival  company,  for  the  poor  privilege  of  taking  a little 
toll  on  its  canal,  while  the  other  company  can  keep  its  secrets,  is  not 
a thing  to  be  sneezed  at,  and  we  are  at  liberty  to  get  rid  of  it  if  we 
can.  If  they  are  entitled  to  it,  it  is  a great  advantage  not  contem- 
plated in  this  agreement  ; and  if  they  are  not  entitled  to  it  by  the 
terms  of  the  contract  nor  the  law  of  the  land,  we  have  a most  just 
cause  for  excepting  to  this  part  of  the  decree. 

Judge  Clerke — What  part  of  the  decree  is  that? 

Mr.  O’Conor — You  will  find  it  at  page  119,  folio  250.  It  is  a 
direction  that  on  or  before  the  20th  of  Jan.  in  each  year,  the  Canal 
Co.  shall  render,  in  detail,  a particular  statement  of  its  sales,  with 
dates,  discounts  and  allowances,  for  the  previous  year,  etc.  Now  that 
operates  very  oppressively  upon  us  we  think,  and  all  I wish  to  sav 
in  regard  to  it  at  this  moment,  is,  that  I think  we  are  not  bound  to 
give  it. 

Mr.  Cutting — Are  you  alone  to  be  the  judge  of  that  ? 

Mr.  O’ Conor — You  enjoy  what  is  usually  considered  a great  ad- 
vantage— that  of  answering  me. 

Mr.  Cutting — I have  only  forty-five  minutes. 

Mr.  O’ Conor — I will  give  you  fifty,  not  out  of  any  spirit  of  liber- 
ality, but  I think  this  is  a case  so  strong  that  I would  much  rather 
go  first  than  last.  But  I would  rather  you  would  not  take  my  time 
now. 

Mr.  Cutting — That  was  all  I wished  to  say.  I knew  it  was 
irregular. 

Mr.  O’Conor — What  is  it?  Please  state. 

Mr.  Cutting — It  is  simply  this.  We  are  to  be  charged  according 
to  the  sales  you  make  during  the  year.  Now  if  there  should  be  any 
discount  or  deduction  on  those  sales  we  are  entitled  to  know  it.  If 
you  keep  all  your  sales  to  yourself  and  don’t  impart  them  to  any- 
body, how  are  we  to  know  that  the  charges  are  correct  ? 

Mr.  O’ Conor — I am  an  extensive  dealer  in  hardware.  I sell  vast 
quantities  to  a customer  and  agree  with  one  of  his  agents  that  he 
shall  have  a certain  quantity  every  month,  and  I will  charge  him  no 
more  than  the  standard  price  at  which  I sell  to  other  people.  The 
result  of  it  is,  not  that  I must  go  to  law  with  him  and  recover,  or  he 
may  go  to  law  with  me  if  I charge  too  much,  but  because  I have 
entered  into  a contract  in  reference  to  a small  portion  of  my  business 
with  him  that  I will  furnish  his  agent  with  a certain  quantity  and  not 
exact  more  than  a certain  price,  that  either  as  the  sale  is  going  along 
or  just  at  the  end  of  the  year  I shall  furnish  him  with  a verified  copy 
of  all  my  sales  to  other  parties.  There  is  no  such  principle  known 
to  the  law.  I mention  this  as  an  illustration,  because  it  is  an  every- 
day occurrence  for  a man  to  agree  to  furnish  another  at  the  same 
rate  he  furnishes  the  whole  market,  and  in  such  agreement  as  that. 
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may  a man  who  begins  with  the  purchase  of  a skillet  or  two,  and 
afterwards  extends  his  business  and  becomes  a great  rival,  tie  me 
down  and  say,  “ Now  you  can’t  help  selling  me  a warming  pan  every 
week,  you  are  bound  to  do  it  by  the  contract,  charging  me  no  more 
than  you  charge  other  people  ; and  in  order  to  make  sure  you  do 
not  charge  more,  I will  have  a discovery  of  everything  in  your 
books !”  That  is  the  doctrine  of  my  learned  friends.  It  is  very 
sound,  I suppose.  It  has  just  as  much  law  and  reason  to  uphold  it 
as  anything  I have  heard  from  the  other  side  from  the  commencement. 
I hope  my  learned  friend  will  not  take  that  all  to  himself,  because  I 
had  to  argue  this  case  against  his  predecessors. 

I was  stating  what  the  case  was  when  your  honor  called  my  atten- 
tion to  the  decree,  and  I got  a little  astray. 

There  is  no  charge  in  the  complaint,  that  accounts  had  ever  been 
demanded  or  withheld,  or  that  they  are  needed  for  any  purpose  con- 
nected with  any  past  transactions.  P.  8,  folios  24,  25. 

The  complaint  alleges  the  perfect  solvency  and  ample  means  of  the 
Coal  Co.  P.  12,  fol.  42.  It  prays  a temporary  injunction,  restrain- 
ing the  Canal  Co.  “ at  all  times  within  the  (then)  present  season  of 
navigation,”  from  withholding  the  privileges  of  the  canal,  <fcc., 
together  with  costs  of  the  action  and  general  relief.  P.  15,  folios  50 
to  54. 

The  temporary  injunction  prayed  for,  was  allowed  exparte  May  20, 
1852.  P.  27.  It  was  dissolved  Sept.  30,  1852. 

A supplemental  complaint  was  made  in  July,  1852,  claiming 
damages  for  the  interruption  of  the  boats  to  be  ascertained  by  jury. 
P.  28,  folios  103  to  126. 

The  case  was  tried  before  Mr.  Justice  Davies,  April  28,  1856.  P. 
42,  folio  151.  Sundry  acts  of  the  Pennsylvania  Legislature  concern- 
ing the  companies  respectively  were  given  in  evidence. 

It  was  admitted  that  the  weigh-lock  was  at  Eddyville  when  the 
agreement  was  made,  but  when  the  controversy  arose  it  was  at 
Hawley.  I do  not  know  that  it  is  of  any  importance.  Hawley  is 
near  the  Pennsylvania  line  in  that  state.  The  weigh-lock  is  the  place 
where  the  toll  can  be  ascertained  and  collected. 

Mr.  Cutting — Please  refer  me  to  the  folio  where  that  is  ad- 
mitted. 

Mr.  O’Conor — Page  102,  folio  198. 

Mr.  Cutting — That  is  at  Eddyville — nothing  about  Hawley. 

Mr.  O’Conor — Excuse  me  ; it  is  in  proof  that  the  weigh-lock  was 
at  Hawley. 

Mr.  Cutting — Where  is  that  proof? 

Mr.  O’ Conor — In  Mr.  Musgrave’s  letter. 

Mr.  Cutting — I do  not  understand  that  there  was  any,  and  I do 
not  take  it  myself  as  a fact  in  the  case.  I do  not  use  it. 

Mr.  O’ Conor- — Then  so  much  the  better.  I was  going  to  say  that 
we  had  a right  to  change  the  location  of  our  weigh-lock  from  one 
place  to  another,  and  though  there  is  nothing  about  it  in  the  bill  of 
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complaint,  my  friend  does  not  notice  the  fact  that  there  was  a 
change. 

Mr.  Cutting — I did  not  suppose  it  was  in  the  case. 

Mr.  O’Conor — The  admission  is  that  the  weigh-lock  is  now  at 
Eddyville,  and  the  fact  is  proven  in  the  case  as  against  us,  if  not 
against  them,  that  it  was  at  Hawley  on  some  former  occasion. 

Mr.  Tilden — There  never  was  one  there  up  to  the  time  of  tldo 
controversy. 

Mr.  O’ Conor — Then  let  it  go. 

The  special  term  held, 

1st,  That  the  plaintiff  had  a right  to  collect  the  tolls  in  the  usual 
way,  subject  to  a re-adjustment  between  the  parties  at  the  close  of  the 
year.  P.  10-3,  folio  201  to  205. 

2nd,  That  on  such  re-adjustment,  if  any  deduction,  allowance,  or 
discount  was  made  by  the  Canal  Co.  during  the  year,  upon  any  sales 
made  or  contracted  for,  a proportionate  or  corresponding  deduction 
is  to  be  made  from  the  toll.  P.  104.  folio  205. 

3rd,  That  on  May  1,  in  each  year,  the  Canal  Company  shall  furnish 
the  Coal  Company  with  a statement  of.  its  estimated  sales  for  the 
year  and  its  actual  sales  prior  to  that  date.  P.  105,  folio  208. 

4th,  That  on  or  before  January  20,  in  each  year,  the  Canal  Com- 
pany shall  render  the  Coal  Company  a detailed  and  particular  state- 
ment in  writing  of  its  sales,  deductions,  Ac.,  during  the  previous 
calendar  year.  P.  105,  folio  208  to  210. 

5th,  That  the  Coal  Company  was  not  entitled  to  the  injunction, 
and  that  the  Canal  Company  recover  its  damages  sustained  thereby. 
P.  105,  folio  200  to  227. 

See  special  term  decree,  p.  103  and  p.  111. 

The  Coal  Company  excepted  generally  to  the  decisions  of  the 
special  term.  P.  114,  folio  234  to  241. 

The  Canal  Company  moved  that  the  complaint  be  dismissed.  The 
motion  was  denied  and  an  exception  was  taken.  Canal  Company’s 
case,  p.  96. 

The  Canal  Company  also  excepted  to  all  those  parts  of  the  decision 
declaring  the  construction  of  the  agreement  in  any  other  case  or 
contingency  than  that  arising  in  1852.  Canal  Company’s  case,  p.  100. 

And  also  that  the  decision  relative  to  deducting  allowances  or  dis- 
counts to  be  regarded  in  the  re-adjustment,  should  be  such  only  as 
were  or  ought  to  be  agreed  upon  or  contemplated  in  the  contract  or 
contracts  of  sale  in  that  behalf  made.  Canal  Company’s  case,  p. 
300. 

And  also  to  the  decision  requiring  statements.  P.  100. 


But  I shall  not  trouble  the  eourt  much  with  this,  because  what  we 
expect  is  that  our  motion  for  the  dismissal  of  this  complaint  will  be 
sustained,  and  in  this  way  we  get  rid  of  all  these  directions  in  respect 
to  the  construction  of  the  agreement,  in  the  various  parts,  and  in 
respect  to  the  direction  to  render  an  account. 

I now  proceed  to  my  points. 


First  Point. 


The  agreement  plainly  contemplated  the  collection  of  the  toll 
from  the  boatmen  in  the  usual  way,  as  they  should  pass  through  the 
canal. 

I.  The  term  employed  throughout  'the  agreement  is  toll  which 
ex  vi  termini , imports  a present  taking.  The  toll  spoken  of  is 
invariably  called  the  toll  “ during ” the  year,  whilst  the  sales 
of  coal  spoken  of,  present  a contrast  of  language  in  being  de- 
scribed as  sales  “for”  the  year. 

Referring  to  executory  contracts  of  sales  deliverable  from  time  to 
time  during  the  year.  I have  stated  in  this  what  has  been  conceded 
in  the  argument  on  the  other  side. 

1.  The  great  mining  companies  habitually  make  executory  con- 
tracts for  the  sale  of  coal,  each  contract  being  for  the  sale  of 
a very  large  amount  in  the  aggregate,  but  deliverable  in  par- 
cels from  time  to  time  during  the  season. 

2.  These  executory  contracts  are  the  sales  prior  to  May  1st, 
alluded  to  in  the  agreement ; they  are  proper \y  enough  called 
sales jfor  the  year. 


But  they  are  after  all  what  we  lawyers  call  executory  contracts. 

Now  the  agreement  provides  for  the  transportation  of  coal  on  the 
canal,  and  the  parties  could  not  have  contemplated  a credit,  because 
in  many  cases  it  might  be  the  absolute  interest  of  the  Coal  Co.  that 
the  Canal  Co.  should  collect  its  toll  on  the  spot. 

II.  The  agreement  provides  for  the  transportation  of  coal  on 
the  canal  by  others  than  the  Coal  Co.  Yet  in  contains  no 
express  promise  on  the  part  of  the  Coal  Co.  to  pay  toll.  This 
circumstance  considered  in  connection  with  the  express  ar- 
rangement that  the  Canal  Co.  shall  charge  and  collect  the 
toll,  excludes  the  implication  which  might  otherwise  result 
from  the  terms  of  the  writing,  that  the  Coal  Co.  assumed  to 
pay  all  the  tolls. 
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Now  if  there  was  only  to  be  a payment  at  the  end  of  the  year  by 
a standard  which  could  not  be  ascertained  until  the  end  of  the  year, 
you  will  perceive,  that  whenever  this  Coal  Co.  became  a mere  trans- 
portation company  and  detached  itself  from  all  interest  in  the  boats 
or  in  the  coal,  from  the  moment  the  coal  reached  the  end  of  their 
railroad  at  the  canal,  and  sought  to  use  this  contract,  as  they  had  a 
right  to  use  it,  by  advertising  to  the  miners  of  Pennsylvania  that  if 
they  would  send  their  coal  along  the  canal  they  should  have  the  pri- 
vilege of  transporting  it  from  the  Wallenpaupack  River  to  the 
Hudson — in  such  a case  as  that  you  will  perceive  what  an  indirect 
advantage  and  benefit  the  Coal  Co.  would  derive  under  that  con- 
struction of  the  contract.  Demanding  that  that  use  should  be  ex- 
tended to  them,  they,  by  authorizing  other  parties  to  use  the  canal, 
would  have  that  indirect  interest.  From  the  moment  the  coal 
reached  the  water  of  the  canal  they  would  be  done  with  the  labor 
of  transporting  it,  and  having  got  their  pay  for  the  transportation 
over  the  railroad,  they  would  be  no  longer  held  responsible  in 
regard  to  the  payment  of  the  toll.  Therefore  this  contract  with  the 
greatest  propriety  makes  its  provisions  extend  to  all  cases,  with  a 
particular  and  beneficial  application  to  the  Coal  Co.,  that  when  the 
coal  passes  through  the  canal  the  President  and  Directors  of  the 
Canal  Co. — not  may  collect,  as  I think  I have  seen  it  in  some  of  the 
points  on  the  other  side,  but — shall  receive  and  collect  toll.  “ Charg- 
ing and  collecting’ —that  they  shall  let  the  boats  go  through 
“ charging  and  collecting” — in  the  present  tense,  which  means,  at  the 
time  of  the  action  to  which  this  charging  and  collecting  is  to  be  an 
appendage — that  the  charging  and  collecting  shall  be  contemporane- 
ous with  the  action  to  which  the  charging  and  collection  refers. 

A case  in  Pennsylvania  has  been  cited  by  the  gentlemen  on  the 
other  side.  Your  honors  will  find  that  it  has  nothing  to  do  with 
this  matter.  There  was  a bill  filed  in  that  state  to  get  rid  of  this 
Pennsylvania  contract,  founded  upon  a variety  of  technical  excep- 
tions— perhaps  not  much  better  than  this  one,  founded  on  uncertainty 
— and  among  the  rest,  that  there  was  no  promise  on  the  part  of  the 
Coal  Co.  in  that  contract  to  pay  the  freight  at  the  end  of  the  year. 

Now  the  point  I am  making  does  not  conflict  with  that  at  all.  I 
am  not  saying  that  there  is  not  something  in  the  contract  resulting 
from  the  reception  of  the  coal  on  the  canal  to  entitle  the  Canal  Co. 
to  payment  for  its  tolls,  and  to  recover,  by  an  action,  from  the  Penn- 
sylvania Coal  Co. — that  is,  where  the  coal  is  carried  through.  But 
that  does  not  throw  any  light  on,  or  at  all  interfere  with  the  propo- 
sition, which  is,  that  looking  at  the  intent  of  the  parties,  the  Pennsyl- 
vania Coal  Co.  intended  not  to  promise  in  this  instrument  for  the 
payment  of  the  gross  amount  of  toll  at  the  end  of  the  year,  but 
intended  that  the  Canal  Co.  should  collect  its  toll  as  it  went 
along,  so  that  if  it  should  so  happen,  as  it  very  well  might,  that  the 
boats  and  the  coal  floating  upon  this  canal  shotild  be  in  such  a con- 
dition that  the  Coal  Co.  would  have  no  interest  in  them  but  would 
have  a very  great  interest  in  not  being  vexed  and  harrassed  or  in 
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any  way  made  liable  for  the  toll,  this  contract  would  protect  them. 
This  contract,  under  the  circumstances,  would  make  it  the  duty  of 
the  Delaware  and  Hudson  Co.  to  collect  the  toll  of  these  people 
passing  over  the  railroad — these  strangers  to  the  Coal  Co.,  merely 
using  their  railroad  for  transportation — and  not  come  back  upon 
the  Coal  Co.  to  pay  for  the  transportation. 


1.  Of  course,  a promise  to  pay  the  toll  would  be  implied  against 
the  Coal  Co.,  whenever  its  coal  or  its  own  boat  was,  at  its 
request,  permitted  to  pass  through  the  canal.  But  this  impli- 
cation would  arise  from  the  fact,  not  from  the  written  agree- 
ment. Looking  to  the  old  forms,  assumpsit,  not  covenant, 
would  be  the  proper  action  in  such  a case. 

2.  The  agreement  gives  to  the  Coal  Co.,  power  to  “ authorize ” 
third  persons  to  claim  the  privilege  of  using  the  canal,  and  it 
expressly  provides  that  the  Canal  Co.  shall  charge  and  collect 
all  tolls.  These  features  of  the  agreement  would  preclude  the 
Canal  Co.  from  recovering  toll  in  an  action  against  the  Coal 
Co.  on  their  covenant  in  the  cases  mentioned  in  this  sub- 
division. 


III.  No  such  object  as  obtaining  a credit  for  tolls  was  in  view 
of  the  parties.  They  have  told  us  exactly  what  was  their 
understanding.  Expressio  unius  est  exclusio  alterius.  They 
tell  us  the  precise  object  that  induced  the  parties  to  build  a 
railroad  over  which  coal  should  come  : To  give  employment 
for  this  canal  by  fixing  a stable  rate  of  toll — a permanent 
tariff,  at  a reasonable  standard. 


1.  The  unilateral  character  of  the  contract  shows  this. 

2.  The  uniform  and  repeated  use  of  the  term  toll  proves  it. 

3.  The  words  “ charging  and  collecting”  as  grammatical 
forms,  are  in  the  present  tense,  which  further  confirms  this 
proposition. 

4.  The  word  “ during”  plainly  implies  that  the  thing  agreed  to 
be  collected  by  the  Canal  Co.,  was  a toll  during  the  year,  not 
a compensation  in  gross,  at  the  end  of  the  year,  for  the  whole 
year’s  enjoyment  of  the  canal  privileges  in  question. 

I now  come  to  present  precisely  my  construction  of  the  few  words 
in  the  contract. 
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Second  Point. 

According  to  the  first  clause,  the  average  price  agreed  to  be  paid 
to  the  Canal  Co.  for  its  coal,  in  and  by  the  executory  contracts  for 
the  sale  of  such  coal,  made  prior  to  May  1st,  was Jixed  as  the  standard 
whereby  to  calculate  the  toll  during  the  whole  year. 

That  is  the  precise  import  of  this  first  clause,  read  without  any 
reference  to  the  provisos  hung  upon  it,  and  your  honors  will  find  the 
provisos  are  but  confirmatory  of  this  general  idea  : that  if  they  could 
find  the  average  of  the  whole  sales  covering  a long  period  of  time 
before  the  opening  of  navigation,  that  standard  should  be  adopted 
as  a fixed  and  unalterable  one  whereby  to  charge  tolls  during  the 
year  ; but  that  if  that  could  not  be  fixed,  then  they  would  have  a 
'fluctuating  tariff  of  tolls  during  the  year,  regulated  by  reference  to 
the  fluctuating  prices  in  the  market  for  the  time  being,  when  it 
became  necessary  to  collect  the  tolls.  I say  in  the  market,  I mean 
in  the  market  for  coal  of  the  Canal  Co. 

I.  The  proviso  that  “ if  any  discount  or  deduction,  contingent 
or  otherwise,  shall  be  agreed  upon  or  contemplated  in  the 
contract,  for  such  sales,  the  said  toll  shall  be  reduced  corres- 
pondingly to  such  discount  or  deduction  as  shall  be  actually 
made,”  does  not  at  all  depart  from  this  standard  as  it  might 
be  gathered  from  the  first  clause  itself.  It  merely  intended 
to  declare  that  if  the  contracts  for  sale  made  before  May  1st, 
did  not  make  a fixed  scale  of  prices  for  the  coal  which  was 
unalterable  during  the  year,  then,  that  the  tolls  taken  during 
the  year  should  fluctuate  accordingly.  The  first  clause  would 
have  been  construed  and  executed  by  the  courts  precisely  in 
the  same  way,  if  this  proviso  had  been  omitted. 

Now  leave  out  that  first  proviso  if  you  please,  and  what  do  you 
find  there?  You  find  that  the  average  price  of  coal  agreed  to  be 
sold  prior  to  the  first  of  May  should  be  the  guide  during  the  year. 
But  suppose  the  agreement  for  the  prices  was  of  so  fluctuating  and 
uncertain  a character  in  consequence  of  the  prices  not  being  absolutely 
fixed,  but  made  subject  to  deductions,  allowances,  and  alterations  in 
consequence  of  changes  in  the  market,  or  other  things  subsequently 
occurring  ; would  you  have  this  fixed  standard  to  which  the  parties 
referred  ? The  parties  said,  “If  a standard  exists  that  standard  shall 
govern  ; but  what  if  the  contracts  are  made  in  such  a shape  that  the 
standard  does  not  exist?”  Therefore  they  say  with  that  fullness  of 
expression  which  is  very  common — a repetition  of  the  idea  to  avoid 
any  mistake — “ If  it  is  not  a fixed  and  unalterable  standard,  but  one 
subject  to  alteration  during  the  progress  of  the  year,  then  the  stand- 
ard with  which  we  start  shall  be  varied,  so  as  to  correspond  to  the 
changes  as  they  actually  occur  upon  the  executed  sales.”  The  idea 
is,  a fixed  and  absolute  standard,  if  possible,  if  not,  a standard  to  a 
certain  extent  fixed,  but  which  is  not  absolutely  so. 
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Third  Point. 


The  second  proviso  appended  to  this  first  clause,  declaring  that  if 
the  sales  of  coal  by  the  Canal  Company,  made  prior  to  May  1,  did 
not  amount  to  one-half  of  its  estimated  sales  for  the  year,  such  prior 
sales  should  not  be  such  standard  as  aforesaid  ; merely  struck  out  the 
attempt  to  regulate  the  toll  by  the  average  price  of  coal  between 
January  and  May,  and  applied  to  the  whole  subject  of  taking  toll, 
the  same  rule  or  standard  which  would  have  applied  under  the  first 
clause  itself,  if  it  had  no  provisos  or  exceptions  appended  to  it  in 
every  case  where  the  executory  contracts  for  the  sale  of  coat  were  all  made 
prior  to  May  1st,  but  contemplated  a sliding  scale  of  prices  for  coal  as  it 
was  delivered  during  the  year. 

In  a word,  there  is  the  most  exact  harmony  between  this  clause 
and  its  provisos  that  can  possibly  be  imagined.  If  we  can  get  a cer- 
tain and  absolute  standard,  we  shall  take  it ; but  if  it  shall  be  neces- 
sary to  make  a nominal  standard,  subject  to  vacillation  and  alteration, 
we  will  so  consider  it. 


Fourth  Point. 

The  substance  of  the  whole  clause,  and  its  two  provisos,  is,  that 
whenever  there  were  positive  and  unalterable  contracts  of  sale  made 
by  the  Canal  Co.  before  the  opening  of  navigation,  sufficient  in 
quantity  and  extent  to  afford  a just  criterion  as  to  the  probable  price 
of  its  coal  during  the  whole  year,  then  that  price  should  be  adopted 
as  affording  a fixed  and  unalterable  standard  for  computing  toll  ; 
but  that,  when  the  early  contracts  did  not  extend  to  an  adequate 
quantity  of  coal  for  this  purpose,  or  were  not  at  fixed  and  unalterable 
prices,  the  tolls  should  conform  to  the  actual  current  prices  at  which 
the  Canal  Co/s  coal  should  be  actually  sold  during  the  year,  by 
executed  contracts. 

Now  I do  not  mean  to  exclude  the  idea  of  its  being  sold  under 
executory  contracts,  but  contracts  which,  by  the  act  of  sale,  were 
quoad  hoc  executed. 

Fifth  Point. 

This  interpretation  gives  the  real  intent  of  the  parties,  and  it  will 
be  perceived  that  it  involved  no  such  idea  as  that  the  party  exacting- 
toll,  should  ever  have,  at  any  point  of  time,  any  difficulty  in  calculat- 
ing the  proper  sum  to  be  charged  for  toll. 

I mean  to  say  that  it  never  could  have  been  present  to  the  mind  of 
these  parties  that  they  should  get  into  such  a legal  puzzle  as  my 
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friends  have  done  by  searching  Coke  upon  Littleton,  so  that  they  find 
themselves  between  wind  and  water,  and  cannot  tell  how  much  they 
ought  to  pay. 

I.  As  it  respects  toll  in  the  cases  where  a fixed  and  unalterable 
standard  was  established  at  the  opening  of  navigation,  the 
toll  was,  of  course,  subject  to  no  uncertainty. 

II.  As  it  respects  all  other  cases,  the  agreement  establishes  a 
sliding  scale  of  tolls,  varying  from  time  to  time  during  the 
year,  as  the  prices  of  the  Canal  Co.’s  coal  actually  sold,  should 
vary. 

Judge  Clerk — The  first  of  May  was  the  commencement  of  the 
year  ? 

Mr.  Cutting — The  commencement  of  the  calendar  year  there 
spoken  of,  it  is  pretty  well  settled,  means  from  the  1st  of  Jan.  to  the 
31st  of  Dec.,  and  the  1st  of  May  is  one  of  the  epochs  at  which  a cer- 
tain thing  is  to  be  ascertained. 

Mr.  O’Conor — My  friend  is  welcome  to  his  careful  avoidance  of 
admitting  anything.  I am  perfectly  willing  to  admit  that  coal  is 
not  spelt  c-o-a-1 ; I will  admit  that  nobody  has  sworn  in  this  case 
that  the  1st  of  May  was  the  commencement  of  navigation  ; but  the 
parties  contemplated  undoubtedly  that  if  they  could  get  a fixed 
standard  whereby  to  charge  toll,  they  would  take  it,  and  the  toll 
should  be  collected  right  off.  And  the  whole  agreement  shows  that 
they  contemplated  that  the  1st  of  May  was  the  opening  of  naviga- 
tion. Now  my  learned  friend  says  the  court  can  take  judicial  notice 
that  this  canal  that  runs  through  this  wilderness  is  sometimes  open 
in  April.  I do  not  know  whether  it  is,  but  if  the  parties  evidently 
contemplated  that  their  coal  would  be  able  to  get  to  market  by  this 
canal,  commencing  on  the  1st  of  May,  that  is  the  opening  of  naviga- 
tion. The  season  of  sale  might  begin  at  any  time,  but  these  parties 
have  fixed  on  the  1 st  of  May  as  the  opening  of  the  season  of  naviga- 
tion. 

Judge  Clerke — On  the  Erie  canal  you  may  take  judicial  notice  of 
the  opening,  because  it  is  declared  by  judicial  authority. 

Mr.  Cutting — The  Erie  Canal  is  frequently  open  on  the  1st  of 
April. 

Mr.  O’Conor — I will  assume,  if  you  please,  that  this  canal  was,  to 
some  extent,  in  a navigable  condition  on  the  1st  of  March  ; but  these 
parties  evidently  contemplated  that  the  transportation  of  coal  would 
begin  on  the  1st  of  May. 

1.  When  referring  to  this  standard,  the  agreement  does  not 
speak  of  any  estimate , or  refer  to  an  average  of  the  sales  of 
all  the  coal  sold  by  the  Canal  Co.  during  the  whole  year,  being 
adopted  as  a standard  for  calculating  tolls. 


All  they  say,  is,  the  toll  shall  correspond  to  the  sales  of  the  com- 
pany during  the  year  ; not,  all  the  sales  agreed  upon,  but  the  sales 
actually  made  ; and  when  they  speak  of  deductions  in  the  first  pro- 
viso and  the  sales  in  the  second  proviso,  in  both  instances  they  refer 
to  things  consummated  and  done. 

2.  It  means  that  the  average  prices  at  which,  from  time  to  time, 
the  coal  was  actually  sold , (not  contracted  to  be  sold)  should 
be  the  standard  by  which  toll  should  be  calculated  for  the  time 
being. 

In  a word,  this  toll  might  fluctuate  during  the  year  ; it  might  go 
up  or  down.  My  friend  thinks  this  a very  inconvenient  process,  but 
it  is  not  an  inconvenient  toll.  The  Canal  Co.  had  nothing  to  look 
to  except  their  own  sales — not  the  general  market — and  they  could 
easily  tell  what  their  own  sales  would  be.  On  the  1st  of  June  they 
want  to  know  what  the  rate  of  toll  ought  to  be.  What  is  their  coal 
now  selling  for  ; what  are  they  now  receiving  under  their  contracts  ? 
Can’t  any  one  tell  that  ? Any  man  who  keeps  a regular  book  of 
accounts  can  tell.  This  is  not  a business  which  is  multifarious  in  its 
nature.  Coal  is  a large  article,  transported  in  large  quantities,  sold 
and  delivered  under  great  contracts,  and  it  is  the  easiest  thing  in  the 
world  to  ascertain  the  current  price. 

3,  There  was  no  more  difficulty  or  uncertainty  in  ascertaining 
this  fluctuating  standard,  from  time  to  time  during  the  year, 
than  there  must  always  arise  on  any  and  every  contract  which 
refers  the  parties  to  the  current  market  prices. 

Indeed  there  is  less  difficulty  ; for  current  market  prices  mean  the 
prices  known  by  the  whole  trade — by  every  body.  But  here  is  a 
reference  to  the  current  market  which  a particular  company  is  able 
to  find  for  its  own  coal,  and  that  fact  entered  into  this  contract,  and 
the  company  was  bound  at  its  peril  making  the  imposition  of  toll  to 
keep  within  the  true  standard — not  at  any  very  great  peril,  but  only 
the  peril  of  a bill  of  costs,  as  I suppose,  and  paying  back  the  money 
with  interest.  I here  take  the  liberty  of  citing  the  presiding 
J ustice  : 

In  such  cases,  there  may  be  a trivial  element  of  uncertainty. 
But  it  is  inappreciable  by  business  men,  and,  in  courts  of 
justice,  falls  under  the  maxim,  dc  minimis  non  curat  lex. 

I believe  I have  but  fifteen  minutes  more,  so  I will  pass  rapidly 
over  the  remainder  of  my  points. 


The  position  that  a debt  cannot  be  effectually  demanded  or  col- 
lected or  recovered  until  it  is  ascertained,  is  necessarily  true  ; but  it 
is  turned  to  a very  bad  use  by  the  Coal  Co.  in  this  case.  It  has  no 
application  to  this  agreement ; for,  as  above  shown,  the  agreement 
did  not  contemplate  the  existence  of  any  uncertainty  at  the  time  the 
boats  were  to  pass.  But  were  it  otherwise,  then  we  say — Modus  et 
conventio  vincunt  legem.  The  parties  intended  that  the  toll  should  be 
taken  presently  ; and  they,  of  course,  meant  that  it  should  be  taken 
in  the  form  in  which  the  act  was  possible,  that  is,  by  an  exaction 
made  at  the  moment  and  at  the  peril  of  the  party  exacting  it.  If 
there  should  be  any  excess,  this  would  be  at  the  peril  of  the  party 
taking  it,  and  reimbursement  would  be  enforced. 

I.  This  was  quite  feasible  ; and  it  never  entered  into  the  minds 
of  the  contracting  parties  that  there  was  any  impracticability 
about  it. 

II.  The  Canal  Co.  had  the  physical  control  of  the  canal,  and 
the  legal  authority  to  exclude  all  persons  from  it  who  would 
not  submit  to  its  rules  and  requisitions.  The  law  gave  it 
ample  compulsory  means  to  enforce  the  present  payment  of 
toll. 

Case,  pp.  74,  75,  79,  80. 

Laws  of  N.  Y.,  1823,  p.  311,  § 13. 

III.  These  companies  were  both  incorporated  by  the  State  of 
Pennsylvania,  and  each  may  be  presumed  to  have  been  cog- 
nizant of  the  acts  incorporating  the  other.  In  the  Pennsyl- 
vania act  of  March  13th,  1823,  there  is  an  express  authority 
given  to  this  company  to  demand  and  collect  tolls  in  the 
usual  way  as  the  boat  is  passing,  in  precisely  such  cases  as 
those  provided  for  by  this  agreement,  according  to  the  plain- 
tiff's inadmissible  construction. 

Case,  p.  75. 

I refer  to  the  section  of  the  Pennsylvania  statute,  which  declares 
that  this  company  shall  not  take,  during  a period  of  five  years,  any 
greater  toll  on  the  boats  passing  through  it,  than  a sum  which  would 
yield  to  the  company  a dividend  of  nine  per  cent.  Now  I would  ask 
how,  under  this  beautiful  doctrine  of  uncertainty,  the  toll  would  be 
collected  in  that  case.  It  would  be  necessary  to  let  all  the  skippers 
go  through  upon  credit,  and  after  they  had  gone  through  and  sold 
.their  coal  at  a bargain  and  run  away,  the  company  could  then  sit 
down  and  make  an  estimate,  and  then  start  off  their  agents  and  emis- 
saries about  the  canal  in  pursuit  of  those  skippers,  in  order  to  collect 
from  them  the  amount  which,  upon  this  nice,  accurate  estimate  would 
be  found  due. 
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Mr.  Cutting — Do  you  suppose  the  Pennsylvania  Coal  Co.  is  liable 
for  every  skipper  ? 

Mr.  0* Conor — I suppose  they  or  their  counsel  are  liable  for  the 
consequence  of  getting  into  the  awkward  fix  of  endeavoring  to  sus- 
tain in  a court  of  justice,  a proposition  which  is  against  reason  and 
common  sense. 

Mr.  Cutting — Perhaps  that  is  the  best  answer  you  can  make. 

Mr.  O’Conor — I think  it  is  a pretty  good  answer,  and  you  are  to 
reply  the  best  way  you  can. 

Mr.  Cutting — It  is  a matter  of  opinion  as  to  liability. 

Mr.  O’Conor — Whether  the  Pennsylvania  Coal  Co.  is  responsible 
for  the  blunders  of  the  Pennsylvania  Legislature  in  relation  to  us 
does  not  appear  to  me  to  have  a great  deal  to  do  with  the  matter.  I 
introduced  this  act  of  the  legislature  of  a sovereign  state  in  relation 
to  a very  important  enterprise — the  establishment  of  this  great  inland 
navigation — as  an  exhibition  of  the  concentrated  wisdom  and  power 
of  that  legislative  body.  I exhibited  it  as  an  instance  of  the  employ- 
ment of  all  the  skill  and  ability  of  the  persons  connected  with  this 
Canal  Co.,  to  illustrate  the  fact  that  these  little  elements  of  uncer- 
tainty that  may  possibly  exist,  are  not  usually  contemplated  by  parties 
as  creating  the  insuperable  obstacles  to  the  transaction  of  their  busi- 
ness which  the  sage  advisers  of  this  company  imagine  to  exist.  That 
uncertainty  exists  in  all  things,  and  if  none  of  us  get  our  rights 
without  more  or  less  modicum  of  injustice,  God  help  suitors  in  a 
court  of  justice. 

Seventh  Point. 

If  it  were  possible  to  interpret  the  language  of  this  agreement  as 
expressing  the  dilemma  supposed  by  the  Coal  Company,  it  would  be 
held  that  the  words  did  not  convey  the  real  intention  of  the  parties. 


Eighth  Point. 

Equity  would  not  enforce  by  its  extraordinary  remedies  such  an 
agreement.  The  parties  would  be  left  to  their  ordinary  legal 
remedy. 

If  this  strange  quandary  were  produced  by  the  unskilfulness  of 
these  gentlemen  in  making  their  contracts,  it  would  leave  them  to 
their  remedy  at  law.  Because  what  would  be  the  result?  We  force 
this  wealthy  company  to  pay  a little  more  than  they  ought  to  pay. 
We  are  a rich  company,  well  able  to  reimburse.  At  the  end  of  the 
year  we  would  have  to  pay  it  back  with  interest.  Now,  if  parties, 
from  want  of  perception  of  the  application  of  familiar  rules  of  law, 
make  an  awkward,  bungling  contract,  the  specific  execution  of  which 
would  evidently  contravene  the  reasonable  intention  of  the  parties 
at  the  time,  would  not  a court  of  equity  refuse  to  lend  their  sanction 
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to  this  unreasonable  sort  of  construction — refuse  to  spring  a kind  of 
trap  upon  the  parties,  from  want  of  clear  insight  into  futurity  and  the 
difficulties  that  might  arise?  Would  not  a court  of  equity  say, 
“ Well,  you  have  got  a queer  contract ; one  or  both  of  you  did  not 
know  what  you  were  about.  Its  results  seem  to  be  embarrassing, 
but  no  harm  can  ensue  from  leaving  it  to  the  law.  All  the  Canal 
Co.  can  do,  is,  to  exact  some  trifling  amount  of  money  from  you 
during  the  year  ; you  are  well  able  to  pay  it  and  will  suffer  no  incon- 
venience from  parting  with  the  money.  The  company  is  well  able  to 
refund  it  with  interest.  We  leave  you  to  that  law.” 

I.  The  remedy  at  law  for  exacting  money  is  an  action  for  re- 
imbursement, with  interest.  Nothing  more  can  be  recovered. 

Bowyer’s  Universal  Public  Law , 102. 

II.  In  an  action  for  refusing  to  transport  property  without  the 
payment  of  a sum  of  money  not  due,  the  plaintiff  cannot 
recover  anything  as  damages,  unless  he  submits  to  the  exac- 
tion ; and  then  he  can  only  recover  the  amount  exacted,  with 
interest. 

I have  no  time  left  to  dwell  upon  the  injustice  of  this  exaction  of 
our  accounts.  We  wish  the  benefit  in  this  case  of  our  motion  for  the 
dismissal  of  this  complaint  in  order  to  get  rid  of  that,  together  with 
the  other  provisos  which  are  contained  in  the  declaratory  parts  of 
this  decree,  anticipating  difficulties  that  may  never  arise,  and 
attempting  to  provide  for  them  when  they  may  or  may  not  occur, 
may  lead  to  great  embarrassment. 

Ninth  Point. 

The  attempt,  under  color  of  this  dispute  about  tolls,  to  exact  from 
the  Canal  Company,  in  favor  of  a rival  in  business,  the  privilege 
of  inspecting  all  its  contracts  with  its  customers,  is  entirely  unwar- 
rantable. 

The  judgment  should  be  reversed,  and  a new  trial  ordered. 

This  is  one  of  those  cases  where  your  honors  can  do  nothing  but 
award  a new  trial  if  you  reverse  the  judgment.  But  in  dealing  with 
the  subject  we  suppose  you  can  place  us  so  that  a new  trial  will  be  a 
very  short  matter.  This  is  an  issue  joined.  There  is  one  view  of  it 
probably  on  which  you  can  dismiss  the  complaint,  and  that  is,  that  it 
assigns  no  cause  of  action.  You  will  find,  on  looking  over  the  com- 
plaint, that  it  contains  no  cause  of  action.  In  that  case  your  honors 
can  dismiss  it.  Still  the  safer  way,  if  you  agree  with  us,  and  give 
your  views  upon  it,  is,  to  send  the  cause  back. 


The  Court  here  adjourned  till  to-morrow,  when  Mr.  Cutting  was 
to  close  the  argument. 
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February  15, 1859. 


ARGUMENT  OF  FRANCIS  B.  CUTTING. 


I will  state  to  the  court  that  a printed  copy  of  the  Points  of  the 
learned  counsel  who  last  addressed  the  court  has  just  been  handed 
to  me.  I have  not  of  course  had  time  to  examine  them,  and  it  is  only 
by  careful  examination  that  an  answer  can  be  made.  I shall  avail 
myself  of  the  suggestion  of  the  learned  counsel,  and  with  the  permis- 
sion of  the  court,  will  prepare  a statement  of  facts  and  points,  and 
have  them  printed  for  the  u,se  of  the  court ; and  in  doing  so,  will 
answer  the  gentleman’s  points,  if,  on  examination,  any  answer  should 
be  deemed  necessary. 

The  questions  before  the  court  of  principal  interest  and  of  serious 
magnitude,  are  two. 

1.  What,  under  the  contract  entered  into  between  the  Canal  Co. 
and  the  Wyoming  Coal  Association,  was  the  rate  of  toll  which  the 
Canal  Co.  was  legally  entitled  to  charge  upon  coal  transported  by  it 
or  its  assigns,  the  Pennsylvania  Coal  Co.,  during  the  year  1830  ? 

2.  At  what  time  did  the  Canal  Co.  possess  the  legal  right  to  de- 
mand and  collect  those  tolls  ? 

The  other  questions  in  the  cause  are  subsidiary,  and  depend  in  a 
very  great  degree  upon  the  conclusions  to  which  your  honors  shall 
come  upon  these  two  great  leading  questions. 

I advert  now  to  the  bill  for  no  other  purpose  than  to  say  that  it 
charges  the  Canal  Co.  with  a departure  from  this  treaty  that  had 
been  entered  into  betAveen  it  and  the  Wyoming  Association,  by  which 
a permanent  and  fixed  rate  of  tolls  had  been  provided  for,  in  this  : 
that  instead  of  demanding  or  attempting  to  collect  a rate  of  tolls 
which  was  fixed  and  ascertained  under  that  agreement,  the  Canal 
Co.  undertook  arbitrarily  to  demand  a sum  which  it  admitted  was 
not  according  to  the  agreement,'  but  an  approximation  to  it,  and  the 
Coal  Co.  having  denied  the  right  of  the  Canal  Co.  thus  arbitrarily 
to  demand  payment  of  an  approximate  sum  in  advance,  the  Canal  Co. 
threatened,  and  in  fact  issued  instructions  to  its  agents  on  the  line  of 
the  canal,  to  stop  and  embargo  the  canal  boats  of  the  Coal  Co.,  and 
to  refuse  passage  to  such  boats  and  their  cargoes  over  the  canal,  unless 
they  first  complied  wUh  this  illegal  exaction. 

The  answer  admits  the  issuing  of  such  instructions,  and  that  under 
those  instructions  the  agents  of  the  Canal  Co.  did  the  acts  complained 
of.  The  answer,  having  also  admitted  the  agreement  between  the 
parties,  the  case,  as  far  as  respects  the  principal  facts  in  controversy, 
stands  without  dispute. 

The  point  then  is,  1st,  What  were  the  legal  rights  of  the  Canal 
Co.  in  regard  to  tolls  under  the  agreement  ? 2nd,  When  do  those 
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legal  rights  ripen  into  a cause  of  action,  so  as  to  authorize  the  com- 
pany to  maintain  an  action  of  assumpsit  or  of  covenant,  or  to  resort 
to  any  summary  proceeding  which  it  might  believe  itself  entitled  to? 

In  considering  this  question  I beg  that  the  court  will  view  it  in  its 
just  and  fair  proportions.  The  importance  of  this  controversy  can 
scarcely  be  overrated,  as  respects  the  principle  involved  and  the  pe- 
cuniary consequences.  The  capital  invested  by  the  Pennsylvania 
Coal  Co.  in  its  mines,  in  its  railroad,  in  its  canal  boat' , and  in  the 
equipments  necessary  to  carry  on  this  enormous  business,  exceeds 
four  millions  of  dollars.  Like  its  adversary  it  ranks  among  its 
stockholders  and  directors,  citizens  the  most  influential,  by  reason  of 
their  social,  moral,  and  political  position,  and  their  intellectual  en- 
dowments. They  are  among  the  leading  and  principal  citizens  of 
the  metropolis,  and  whether  or  not  the  Pennsylvania  Coal  Co.  is  to 
carry  on  this  enormous  business  in  a manner  beneficial  to  its  share- 
holders, or  whether  it  is  to  become  a mere  vassal  to  the  Delaware 
and  Hudson  Co.,  depends  upon  the  construction  that  your  honors 
shall  give  to  the  claim  which  that  company  makes. 

Your  honors  will  have  observed  that  in  the  agreement,  in  order  to 
ascertain  what  shall  be  the  amount  of  compensation  to  the  Canal 
Co.,  it  is  provided  that  from  the  average  sales  there  shall  be  first 
deducted  the  sum  of  $2,50  per  ton,  and  the  balance  shall  be  equally 
divided  between  the  two  companies.  Now  your  honors  will  under- 
stand that  $2,50  per  ton  is  the  precise  amount  of  the  cost  of  produc- 
tion from  the  mines  including  the  cost  of  transportation  over  the 
railroad,  but  exclusive  of  the  cost  of  transportation  on  the  canal ; 
that  is  to  say,  $2,50  on  each  and  every  ton  is  the  amount  of  money 
advanced  by  the  Pennsylvania  Coal  Co.  in  order  to  start  and  launch 
the  enterprize.  That  amount  per  ton  reckoned  upon  five  or  six 
thousand  tons  of  coal  a-year,  is  an  enormous  outlay,  every  dollar  of 
which  they  have  to  advance,  and  not  one  cent  of  which  is  returned  to 
them  except  from  the  proceeds  of  the  sales.  The  residue  after 
deducting  the  $2,50  and  dividing  the  balance,  is  the  profit  which  the 
company  receives ; in  other  words,  the  two  companies  divide  the 
profits  equally  between  them.  They  are  not  partners,  because  they 
do  not  divide  the  losses.  But  there  is  this  characteristic  in  the  nature 
of  a partnership  between  them  : that  the  profits  over  and  above  the 
cost  of  production  are  divided  into  two  equal  shares,  one  of  which 
goes  to  the  Canal  Co.,  as  its  compensation  for  the  use  of  the  canal, 
and  the  other  is  all  the  profit  the  Coal  Co.  can  ever  receive  from  the 
whole  enterprize. 

It  is  now  insisted  that,  after  having  had  to  advance  this  $2,50  per 
ton,  the  Coal  Co.  are  to  advance  to  the  Canal  Co.  one  half  of  the 
net  profits  besides,  and  are  to  wait  for  their  own  reimbursement  of  all 
that  they  have  advanced,  until  they  shall  realize  the  money  from  the 
sales  during  the  year.  When,  therefore,  your  honors  are  asked  to 
treat  this  as  an  insignificant  matter,  you  will  bear  in  mind  that  it  is 
simply  asking  that  we  shall  advance  in  addition  to  the  $2,50,  one  half 
of  all  the  profits,  losing  the  interest,  taking  the  chances,  and  subject- 
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ing  the  whole  matter  to  complication  by  this  system  of  transacting 
the  business. 

With  these  preliminary  observations,  which  I think  are  proper  to 
be  borne  in  mind  in  considering  whether  or  not  it  is  just  and  right, 
unless  the  agreement  demands  it,  that  we  should  be  compelled  to 
advance  in  cash  to  the  Canal  Co.  their  share  of  the  profits,  it  seems 
to  me  that  your  honors  ought  to  take  the  view  that  these  parties 
themselves  did  at  the  time  they  were  framing  this  compact  for  their 
own  government. 

Those  considerations  are  important ; but  there  is  one  so  much 
more  important  that  it  overwhelms,  and  in  a great  degree  merges 
them  all,  and  it  is  this : It  is  of  the  most  incalculable  importance 
to  the  Coal  Co.  that  its  rivals  should  not,  by  the  decree  of  this  court, 
be  adjudged  to  possess  an  arbitrary  power  not  only  to  demand  and 
compel,  under  pain  of  embargoing  its  boats,  payment  in  advance,  but 
also  to  fix  arbitrarily  the  amount  of  such  advance.  Because,  if  they 
can  not  only  compel  payment  in  advance  and  enforce  it  by  stopping 
the  boats  of  the  Pennsylvania  Coal  Co.,  but  can,  in  addition,  under 
the  term  of  an  approximate  estimate,  throw  aside  the  agreement  be- 
tween the  parties  which  contemplated  no  estimate,  but  a fixed  tariff 
upon  a permanent  basis — if  they  can  throw  aside  that  contract  and 
adopt  such  a sum  as  caprice,  or  jealousy,  or  avarice,  may  prompt  the 
board  of  directors  to  assume,  then  of  course  the  Coal  Co.  is  reduced 
to  a condition  of  absolute  bondage  to  the  Canal  Co.,  and  its  interest 
and  value  to  its  stockholders  become  comparatively  worthless. 

That  is  the  great  thing  against  which  this  company  is  struggling — 
whether  or  not  in  spite  of  all  their  efforts  they  are  to  be  so  far 
within  the  power  of  the  Canal  Co.  that  that  company  can  fix  an 
arbitrary  rate  of  toll  by  what  they  term  approximation,  and  com- 
pel payment  of  it  in  advance. 

One  word  more  before  I examine  the  agreement,  for  the  purpose 
of  showing  to  your  honors  the  enormous  injustice  of  the  exactions 
on  the  part  of  the  Canal  Co.  in  1852  of  payment  in  advance.  During 
all  that  time  when  they  stopped  our  boats  and  compelled  payment  in 
advance,  the  Canal  Co.  had  in  its  possession  cash  funds  belonging  to 
the  Coal  Co.  to  the  amount  of  more  than  a quarter  of  a million  of 
dollars — which  they  were  receiving  and  collecting  in  larger  sums 
than  the  whole  amount  of  the  tolls.  And  this  they  admit  in  their 
answer  was  the  condition  of  things. 

Mr.  Ketchum — Will  you  please  refer  to  it? 

Mr.  Cutting — I refer  your  honors  to  the  answer,  page  40,  folio 
143.  “ But  these  defendants  admit  that  at  the  time  of  filing  said 

complaint  the  said  plaintiffs  had  yet  remaining  in  the  hands  of  de- 
fendants, as  its  agents,  coal  and  assets  valued  at  or  about  the  prices 
in  said  complaint  mentioned.77 

Now  for  the  complaint,  folio  42.  “ That  the  plaintiff  has  yet  re- 
maining in  the  hands  of  the  defendant,  as  its  agent  for  the  sale  of  the 
production  of  the  plaintiff  for  the  last  year,  coal  valued  at  not  less 
than  150,000,  and  available  assets  from  sales  estimated  at  not  less 
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than  $200,000,  both  ol  which  are  expected  to  be  realized  much  faster 
than  the  tolls  for  the  present  year  could  in  any  event  possibly  accrue, 
and  that  the  said  plaintiff  is  abundantly  responsible,”  <fcc. 

So  that  advancing  the  two  dollars  a ton,  with  a quarter  of  a mil- 
lion of  dollars  of  available  assets  in  their  hands,  having  realized 
faster  than  the  tolls  accrued,  they  demand  one  half  of  the  profits  in 
advance,  and  in  default  thereof  stop  our  boats  and  arrest  our  whole 
business. 

In  answer  to  that  we  filed  a bill  asking  for  a preliminary  injunction, 
the  effect  of  which  was  to  compel  a specific  performance  of  the 
agreement  they  had  entered  into. 

With  these  preliminary  observations  the  first  question  is,  What 
provision,  if  any,  did  these  companies  make  in  a case  such  as  occurred 
in  the  year  1852  ? That  their  minds  were  upon  it,  that  they  dealt 
with  that  subject  carefully,  after  full  investigation,  is  not  disputed. 
It  is  not  a case,  therefore,  where  the  subject  was  not  before  the 
minds  of  the  parties,  nor  one  which  they  had  omitted,  by  mistake  or 
accident ; it  was  one  of  the  articles  of  the  treaty  between  them 
entered  into  with  the  fullest  deliberation.  The  great  object  that  was 
attempted  to  be  obtained  by  the  Coal  Mining  Company  was,  certainly, 
a fixed  rate  of  tolls — nothing  sliding — no  scale  to  run  up  or  run  down, 
according  to  the  caprice  or  arbitrary  will  of  the  Delaware  and  Hud- 
son Co.  Before  they  ventured  this  enormous  investment,  it  was 
indispensable  that  they  should,  by  compact  with  the  Delaware  and 
Hudson  Co.,  take  away  from  that  company  its  discretionary  power 
to  charge  the  high  rates  of  toll  authorized  by  their  charter,  and  com- 
pel the  payment  of  them — a discretion  which  they  had  up  to  a certain 
maximum  point,  limited  by  the  law  itself.  That  discretionary,  arbi- 
trary, and  despotic  power  it  was  indispensable  should  be  renounced 
by  the  Canal  Co.  before  any  treaty  could  be  entered  into  between 
the  contracting  parties^  That  the  company  had  the  power  to 
renounce  its  privileges  under  its  charter,  to  the  extent  of  demanding 
less  than  the  maximum  price,  his  honor  Judge  Davies  admits,  and  so 
decides.  And  if  they  had  the  power  to  moderate  prices  and  to  fix 
them  by  a contract,  binding  for  ever,  as  it  is  said,  I want  to  know 
why  the  same  power  of  modification  did  not  exist  as  to  the  time  of 
payment.  If  the  power  existed  in  them — as  his  honor  Judge  Davies 
has  decided — from  which  decision  there  is  no  appeal — to  modify  their 
privileges  under  the  charter  as  to  the  amount  of  tolls,  why  had  they 
not  the  power  to  modify  the  time  of  payment  as  well  as  the  amount 
of  such  payment  ? Whether  they  did  or  did  not  so  modify  it,  is  a 
question  that  I will  consider  in  a moment. 

One  further  observation.  I shall  not  discuss  the  question  whether 
in  a case  of  mistake  or  accident,  where  a material  part  of  a contract 
has  been  unintentionally  omitted,  that  omission  can  be  reformed  by 
a court  of  justice.  I say  I shall  not  argue  that,  because  this  is  not  a 
case  where  that  question  is  presented.  In  order  to  present  that 
question  you  want  two  things  : first,  the  allegation  in  the  pleadings 
that  there  was  such  a mistake  or  accident ; and  second,  the  proof  to 


support  the  allegation.  In  this  case  neither  the  one  nor  the  other 
exists,  consequently  it  is  not  worth  while  to  talk  about  mistake  or 
accident.  It  is  the  plain  naked  case  of  parties  dealing  with  the  pre- 
cise subject,  having  it  under  their  immediate  deliberation. 

Nor  will  I argue  the  question  whether  or  not  it  is  in  the  power  of 
a court  of  justice  without  any  such  allegation,  to  reform  a contract 
by  inserting  new  provisions  which  the  parties  did  not  put  into  their 
agreement,  because  it  is  not  for  the  court  to  make  bargains  for  the 
parties  ; it  is  simply  for  the  court  to  construe  such  bargains  as  the 
parties  made  for  themselves. 

My  learned  friend  says  in  his  points  that  this  was  a casus  omissus — 
a thing  not  foreseen — that  a practical  difficulty  had  arisen  which  the 
parties  took  the  right  way  to  adjust.  It  was  undoubtedly  a right 
way  to  adjust  it  by  agreement.  They  tried  to  agree  and  failed. 
Then,  he  says,  the  parties  having  failed  to  agree,  the  court  must  give 
such  an  interpretation  to  this  contract  as  will  supply  that  difficulty  ; 
and  if  the  parties  have  not  provided  for  it,  while  they  are  deliberat- 
ing upon  it,  the  court  must  do  it  for  them,  as  his  honor  did.  Whether 
that  is  right  or  not  is  for  the  court  on  appeal  to  say.  It  is  a very 
easy  thing  to  do  so,  but  it  is  a very  easy  thing  for  the  parties  to  come 
together  and  to  conciliate.  The  parties  did  not  make  an  agreement. 
Each  stood  upon  its  legal  right.  Both  admitted  what  was  the  con- 
struction of  the  contract.  Now  this  court  has  no  power  to  step  in 
and  do  what  it  thinks  is  about  the  right  thing  ; because  that  is  not 
doing  the  legal  thing — that  is  not  doing  what  the  law  has  authorized 
it  to  do.  All  the  court  has  to  do  is,  to  pronounce  what  the  parties 
have  agreed  upon,  and  there  leave  the  case. 

Now  let  us  look  at  this  agreement.  The  two  propositions  that  I 
stated  at  the  commencement  are  those  that  I shall  discuss  ; and  if  I 
can  aid  you  honors  at  all  in  my  observations,  it  will  accomplish  all  I 
expect  or  desire. 

You  will  observe  that  here  was  an  invitation  of  the  most  tempting 
character  held  out  by  the  Canal  Co.  to  mining  companies  to  build 
railroads,  make  connections  with  the  canal,  and  transport  the  pro- 
ducts, of  their  mines  over  the  canal  to  market.  In  order  to  induce 
them  to  enter  into  these  vast  investments,  the  Canal  Co.  agreed  that 
they  would  throw  aside  substantially  their  great  sliding  and  discre- 
tionary powers  under  their  charter,  so  as  to  give  an  assurance  of 
permanent  and  certain  rates  of  charges.  Certain,  lixed,  and  perma- 
nent prices,  and  not  uncertain  and  unfixed  prices,  were  the  great 
leading  cardinal  inducements  held  out  by  the  one  and  accepted  by 
the  other. 

Now  observe  in  the  recitals  that  here  was  a canal  capable  of  trans- 
porting a vast  amount  more  of  coal  than  the  Delaware  and  Hudson 
Co.  had,  and  that  they  were  going  to  enlarge  their  canal,  when  the 
disparity  would  be  still  greater  between  its  capacity  and  its  business, 
and  that  it  was  to  the  interest  of  that  company  that  this  surplus 
capacity  should  be  allowed  to  be  used,  not  at  the  rate  of  toll  allowed 
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by  their  charter,  but  at  a reasonable  rate,  by  any  other  company 
which  should  hold  lands  for  mining  coal,  etc.  Influenced  by  these 
considerations,  and  aware  that  no  company  could  prudently  under- 
take to  construct  a railroad  connecting  with  a canal  without  a cer- 
tainty of  being  allowed  to  transport  on  the  canal  at  a permanent 
and  fixed  rate  of  toll,  the  Delaware  and  Hudson  Company  by  resolu- 
tion offered  to  the  acceptance  of  any  parties  who  might  avail  them- 
selves of  the  same — what?  Not  a fluctuating,  conjectural,  sliding 
scale  of  prices  as  the  defendants  now  claim.  Nor  did  the  court 
below  say  so,  though  the  effect  of  the  decree  is  to  make  it  so.  Not 
an  approximate  rate  of  tariff — that  was  not  what  they  offered  ; it 
was  a permanent  tariff  of  tolls  on  all  coal  entering  the  canal.  That 
is  what  these  plaintiffs  accepted — a permanent  and  certain  thing,  as 
contra-distinguished  from  a floating  and  fluctuating  thing.  A thing 
fixed  by  contract  as  contrasted  with  a thing  dependant  upon  the 
charter — upon  discretion — upon  caprice — upon  whim — upon  the 
desire  of  gain. 

How  did  they  carry  that  out  ? They  entered  into  negotiations. 
The  Wyoming  Company  was  formed  with  a view  to  mining  coal, 
and  with  them  they  undertook  to  carry  out  this  agreement. 

First  of  all  the  Canal  Co.  agreed  that  they  would  put  all  the 
boats  and  cargoes  owned  and  used  by  the  Wyoming  Association  and 
its  assigns  upon  precisely  the  same  footing  as  respects  the  privilege 
and  right  of  using  the  canal,  as  the  boats  of  the  Delaware  and  Hud- 
son Co.  That  is  the  substance  of  it — it  is  a very  long  provision. 
Now  does  this  court  suppose  that  that  company  would  have  laid  out 
four  million  dollars  without  claiming  to  itself  the  uninterrupted  use 
of  the  canal  to  the  same  extent  as  the  Delaware  and  Hudson  Co. 
itself  could  have  used  it  ? They  were  neither  children  nor  lunatics  ; 
they  were  men  of  sense,  men  of  means,  who  were  investing  enormous 
sums  upon  this  adventure. 

My  learned  friend  talks  about  skippers  and  what  they  might  do. 
What  has  that  to  do  with  this  case  ? Whenever  the  case  of  a skip- 
per comes  up,  that  runs  off  and  cheats  this  company  out  of  its  toll, 
it  will  then  be  time  enough  to  talk  about  that.  The  idea  of  a skip- 
per running  away,  when  the  boats  are  all  on  the  canal  and  can’t  get  off! 
It  is  one  of  those  suggestions  made  by  way  of  relieving  perplexity 
sometimes,  but  serves  no  other  useful  purpose.  As  far  as  we  are 
concerned  they  could  take  the  goods  of  anybody,  but  as  far  as  we 
are  concerned  they  could  not  transfer  our  goods  from  our  vessels 
except  with  our  authority. 

Now  for  this  use  of  the  canal  this  provision  was  made  “ charging 
and  collecting  a toll  ” — on  what  ? On  the  coal  to  be  mined  ? No  ! 
On  the  coal  to  be  transported  ? No  ! On  coal  in  the  process  of 
transportation  ? Not  at  all.  “ Charging  and  collecting  a toll  on 
the  coal  transported.” 

That  participle,  as  my  learned  friend  rightly  calls  it,  is  a past  par- 
ticiple— a perfect  participle.  It  is  supposed  that  the  parties  did  not 
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know  the  meaning  of  the  words  “ to  be  ” in  the  next  line.  “ In  pur- 
suance of  this  agreement  at  a rate  per  ton  of  2240  pounds,  to  be 
established  in  the  following  manner  viz 

Now  there  is  no  perplexity,  it  seems  to  me,  to  a mind  that  really 
desires  to  comprehend  what  the  parties  meant.  They  proceed  to 
provide  for  four  classes  of  cases — four  contingencies  in  the  contract. 

1.  “On  the  first  of  May  in  each  calendar  year  the  quantity  of 
lump  coal  ” (as  contradistinguished  from  all  descriptions  of  coal  of 
the  Delaware  and  Hudson  Co.)  “ which  shall  at  that  time  have  been 
sold,  to  be  delivered  at  Rondout  and  to  arrive  by  the  canal  during 
the  year  shall  be  ascertained.”  Not  estimated,  not  guessed  at,  but 
ascertained,  rendered  and  shown  to  be  certain.  They  are  dealing 
with  certainties.  “ And  the  average  price  at  which  such  sales  shall 
have  been  contracted  shall  also  be  ascertained.”  What  sales  ? Why, 
the  sales  of  lump  coal  which  on  the  first  of  May  had  been  sold  to  be 
delivered  at  Rondout  and  to  arrive  by  the  canal  during  the  calen- 
dar year,  shall  be  ascertained  and  the  average  price  shall  also  be 
ascertained — not  conjectured  nor  guessed  at.  The  idea  that  I desire 
to  keep  before  the  mind  of  the  court  is,  that  they  are  dealing  with 
certainties  and  not  with  a floating  or  sliding  scale  of  prices,  varying 
from  day  to  day.  They  are  taking  the  average  of  the  whole  so  as 
to  see  what  ought  to  be  and  would  be  the  surplus  over  to  be  divided 
between  the  two.  “ And  from  the  average  price  thus  ascertained 
$2,50  shall  be  subtracted,  and  one  half  of  the  remainder  shall  be  the 
toll  per  ton  during  such  calendar  year,  except  that  if  any  discount 
or  deduction  ” shall  be  made  on  those  prices — when  of  course  they 
would  be  so  much  less,  and  consequently  when  ascertained  by  sub- 
sequent deductions — then  those  deductions  are  reimbursed. 

2.  The  next  class  of  cases  contemplated  was  where  on  the  first  of 

May  in  any  year  the  quantity  of  lump  coal  of  the  Canal  Co.  at  that 
time  sold  as  aforesaid  was  less  than  one  half  the  estimated  sales  for 
the  year  ; then  that  formula  is  thrown  aside  and  no  longer  has  any 
application  but  is  to  be  treated  as  if  it  had  had  no  existence  for  the 
purpose  of  making  the  calculation.  In  that  event  the  toll  for  the 
year  was  to  be  calculated  upon  what  ? “ On  the  average  price  at 

which  the  sales  of  lump  coal  for  such  year  shall  be  actually  made.” 
From  that  average  price  a deduction  of  $2,50  is  made  and  the  bal- 
ance divided.  Therefore  your  Honors  will  observe — and  so  his 
Honor  Judge  Davies  held — that  in  this  second  contingency  you  do 
not  take  the  price  of  the  day — the  price  at  the  time  of  transporta- 
tion or  delivery,  nor  the  price  for  a week  or  month  • but  you  take 
the  average  price  of  all  the  sales  for  the  whole  year.  Because, 
taking  the  average  price  for  the  whole  year  you  are  then  able  to  pay 
to  the  company  just  what  they  ought  to  receive  for  their  part  of  the 
surplus.  That  is  the  case  which  has  arisen,  to  which  I shall  call  the 
attention  of  the  court  in  a few  moments. 
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3.  The  third  condition  of  tilings  upon  which  these  parties  delib- 
erated and  which  they  provided  for  in  their  treaty  is  this : 

And  if  in  any  calendar  year  no  sales  of  the  coal  of  the  said  Dela- 
ware and  Hudson  Canal  Company  shall  be  made,  then  and  in  that 
case  the  toll  during  such  year  shall  be  calculated  on  the  sales  for 
such  year  of  the  lump  coal  by  the  said  The  Wyoming  Coal  Associa- 
tion for  the  time  being,  or  its  assigns,  in  the  manner  hereinbefore  pro- 
vided for  calculating  the  toll  on.  the  sales  of  the  said  Delaware  and 
Hudson  Canal  Company. 

4.  The  fourth  case  provided  for  is  this  : 

And  in  case  of  an  enlargement  of  the  said  canal,  the  said  Presi- 
dent, Managers  and  Company  and  their  successors  and  assigns  may 
also  charge  and  collect  an  additional  toll  on  the  coal  transported 
[service  rendered]  in  pursuance  of  this  agreement  at  a rate  per  ton 
of  two  thousand  two  hundred  and  forty  pounds,  to  be  established 
after  the  completion  of  the  said  enlargement,  in  the  manner  follow- 
ing, viz.  : 

They  then  go  on  to  describe  the  manner,  with  which  I shall  not 
trouble  your  Honors.  They  provide  that  if  they  cannot  agree  it 
shall  be  left  to  arbitrators  and  the  decision  of  the  arbitrators  shall 
be  conclusive  as  to  the  rate  of  tolls  to  be  added  in  consequence  of  the 
enlargement. 

They  then  make  certain  other  provisions  in  reference  to  the  quan- 
tity of  coal,  &c.,  allowed  to  be  transported,  going  into  the  smallest 
details  and  making  a complete  and  perfect  arrangement. 

Thus  it  appears  that  the  minds  of  the  parties  were  intent  upon  the 
subject  of  the  rates  of  toll  to  be  paid  to  the  Canal  Co.  in  all  the  con- 
tingencies that  they  thought  proper  to  provide  for,  there  being  four 
sets  of  those  contingencies  which  they  thought  might  occur. 

The  ingenuity  of  counsel  can  suggest  others  now.  The  good 
sense  of  practical  men  suggested  all  that  they  thought  there  was  any 
need  of  settling  as  between  themselves,  and  what  they  left  undone  I 
respectfully  submit  is  not  left  for  this  court  to  do. 

Now  to  come  back  to  the  consideration  of  what  most  concerns  us. 
It  is  admitted  by  the  answer  that  in  the  year  1852,  on  the  first  of 
May,  the  quantity  of  lump  coal  which  the  Canal  Co.  had  up  to  that 
time  sold  to  be  delivered  at  Rondout  and  to  arrive  by  the  canal 
during  that  calendar  year,  was  less  than  one  half  the  estimated 
sales  for  that  season.  Consequently  the  rate  fixed  by  the  first  for- 
mula no  longer  had  any  operation.  It  ceased  to  exist  for  that  year 
and  may  be  stricken  out  for  the  purposes  of  the  argument,  as  having 
no  application  whatever  to  the  case. 

Now  then  the  parties  had,  as  I respectfully  submit,  provided  a 
rule  for  this  very  contingency  that  occured,  and  what  was  that? 
They  had  agreed — and  here  at  all  events  I have  the  support  of  his 
Honor  Judge  Davies — that  the  toll  during  that  year  should  be  cal- 
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culated  on  the  average  price  at  which  the  sales  of  lump  coal  for  that 
year  should  be  actually  made.  My  learned  friend  says,  there  is  a 
practical  difficulty,  because  they  cannot  get  their  money  as  quickly 
under  that  as  they  ought  to  have  it.  He  thinks  they  have  not  got 
enough  when  they  have  got  one  and  a quarter  million  of  dollars  in 
their  hands.  He  thinks  there  is  a practical  difficulty  in  not  getting 
their  one  half  of  the  earnings  before  the  coal  is  sold,  and  his  notion 
about  it  is,  that  in  that  contingency  the  court  can  substitute  some 
other  rule,  and  say  that  the  rate  is  not  to  be  reckoned  upon  the  average 
of  all  the  lump  coal  sold  during  that  year — actual  sales.  He  sug- 
gests that  the  account  should  be  made  up  every  day,  taking  the 
prices  as  they  happen  to  exist — he  does  not  exactly  say  where — 
whether  at  Rondout  or  what  point — and  that  upon  this  basis  the  toll 
should  be  levied  ; that  instead  of  the  average  price  of  the  whole 
season  you  should  take  the  price  of  the  day  as  the  guide,  and  then 
if  the  Canal  Co.  have  got  too  much  they  will  pay  it  back  at  the  end 
of  the  season — if  they  don’t  pay  it  back  without  a suit  they  will 
promise  to  pay  it  back.  They  say  to  us  : “You  commence  paying, 

and  if  you  pay  too  much  we  will  reimburse  you  perhaps  ; at  all 
events  we  will  have  a good  long  account.”  Because  it  is  an  account 
that  has  a daily  rise  and  fall,  with  every  fluctuation  in  the  market, 
and -if  the  Coal  Co.  pays  too  much  it  has  to  take  the  risk  and  lose 
the  interest  on  the  money. 

A more  grossly  unjust  and  perverse  view  of  the  case  I confess  I 
have  never  known.  That  is  the  view  of  my  learned  friend  of  the 
meaning  of  this  contract.  Is  there  any  ambiguity  in  its  phrase- 
ology? Will  any  body  tell  me  which  word  is  ambiguous  ? Are 
the  words  “ actual  sales”  ambiguous  ; or  the  words  “ for  the  year,” 
or  the  words  “ average  of  all  the  actual  sales  for  the  year  ?”  It  is 
scarcely  possible.  And  that  is  the  rule  that  the  parties  to  this  com- 
pact or  treaty  settled  upon  themselves.  Because  it  leads  to  practi- 
cal difficulty  in  getting  their  money,  the  other  side  ask  that  it  shall  be 
thrown  overboard  and  that  the  court  shall  insert  a new  rule,  as  I 
have  attempted  to  show  it  to  be. 

Now  what  is  the  construction  given  by  my  learned  friend  ? He 
says  that  there  must  be  a toll- — that  is  his  3d  printed  point,  or  else  I 
should  not  have  believed  my  own  ears — that  there  must  be  a toll 
approximating  to  the  true  amount  by  discarding  the  average  price 
of  the  year  and  taking  the  price  at  the  time  when  it  arrives  at  the 
usual  place  on  the  canal  for  the  payment  of  tolls.  To  say  the  least 
of  it,  that  is  as  cool  a proposition  when  you  come  to  put  it  in  jux- 
taposition with  the  treaty  itself,  as  ever  I have  seen.  It  throws 
the  whole  entirely  one  side  and  demands  an  advance.  It  throws  the 
whole  chance  of  the  market  substantially  upon  the  Pennsylvania 
Coal  Co.  who  never  can  get  interest — no  provision  made  for  it  in 
any  way  or  shape  that  I can  see.  Here  we  have  instead  of  a certain 
permanent  rate,  the  evils  of  a constantly  fluctuating  rate  varying 
with  the  market,  dependent  upon  accidental  causes,  dependent  upon 
the  course  that  the  Canal  Co.  itself  may  choose  to  adopt ; because 
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if  they  choose  to  withhold  their  coal  from  the  market  of  course  prices 
will  go  up,  being  always  regulated  by  supply  and  demand.  If  they 
want  to  enhance  the  price  of  coal  so  as  to  get  more  for  transporta- 
tion all  they  have  to  do  is,  to  withhold  it  a little  while  from  market 
and  produce  that  result. 

That  is  the  construction  of  my  learned  friend,  Mr.  Ketchum.  The 
construction  of  his  associate  (Mr.  O’Conor)  as  I understood  his 
argument  yesterday — for  I have  not  had  time  to  look  at  his  points 
which  would  give  it  more  definitely  I suppose — his  construction  is, 
that  instead  of  this  being  a certain  agreement,  it  was  altogether  un- 
certain ; instead  of  being  permanent  the  rate  was  constantly  varying; 
instead  of  its  being  based  upon  an  average  of  the  actual  sales  during 
the  season  it  is  to  be  based  upon  the  current  market  prices  at  the 
time  of  its  delivery. 

Now  what  is  the  view  that  the  Delaware  and  Hudson  Co.  took  of 
it?  I will  not  detain  your  Honors  by  adverting  to  it  more  than  to 
say  that  on  folios  11,  14  and  16  will  be  found  the  official  views  and 
construction  of  this  contract  by  that  company.  It  is  there  admitted 
beyond  all  question  that  the  basis  of  calculating  tolls  is  to  be  the 
average  actual  sales  of  the  season,  and  that  at  the  time  of  the  filing 
of  the  complaint  there  was  no  definite  means  of  ascertaining  the 
amount.  The  particular  folio  where  that  admission  is  made  I have 
not  before  me,  but  it  is  as  I say,  admitted  in  so  many  words  that 
there  is  no  mode  of  ascertaining  definitely  the  rate  of  toll. 

Now  it  does  so  happen  that  the  construction  put  upon  that  part  of 
the  contract  concurs  with  the  interpretation  that  the  Canal  Co.  has 
itself  put  upon  it;  and  the  only  difference  after  all — if  your  Honor 
will  allow  me  to  say  it — between  your  Honor’s  opinion  and  my  own 
views  upon  the  subject  is  this:  Your  Honor  is  of  opinion  that  the 

Canal  Co.  did  not  part  with  its  right  to  collect  toll  in  advance  under 
its  charter.  That  is  all.  With  that  exception,  your  Honor’s  view 
of  this  contract,  as  to  the  mode  in  which  the  rate  of  toll  is  to  be 
ascertained,  does  not  differ  from  ours.  The  only  difference  between 
the  court  and  the  counsel  for  the  plaintiff  is  simply,  whether  or  not 
by  the  fair  construction  of  this  agreement  there  was  a modification  of 
these  chartered  rights  as  to  the  time  of  payment. 

Your  Honor’s  construction  is  stated  "thus : that  “ the  average 
price,  per  ton,  of  sales  made  or  contracted  of  coal  to  be  delivered  at 
Rondout  during  that  year  since  the  first  of  January  preceding”  is  to 
be  the  standard; — of  actual  sales — from  that  price  deducting  the  sum 
of  $2.50  and  dividing  the  balance.  I do  not  understand  that  there 
is  any  appeal  from  that  decision;  but  whether  there  is  or  not  I do 
not  care.  I am  very  seldom  over  confident  any  longer  in  any 
opinion,  but  I confess  to  the  weakness  of  being  confident  that 
“ actual  sales  ” mean  and  that  “ average  for  the  year  ” means  not  a 
sliding  scale  of  daily  prices,  and  that  there  is  no  ambiguity  in  that 
part  of  the  contract. 

Before  this  case  was  brought  before  his  Honor,  Judge  Davies,  and 
after  this  appeal  had  been  filed  in  this  court  to  obtain  what  is  equiv- 


alcnt  to  an  order  compelling  a specific  performance  of  the  contract 
in  regard  to  the  tolls  by  the  Canal  Co.,  an  appeal  was  filed  by  the 
Delaware  and  Hudson  Co.  in  the  Supreme  Court  of  Pennsylvania, 
setting  forth  its  charter  and  the  charter  of  the  Lackawaxen  Naviga- 
tion Co.,  also  the  contract  between  the  Canal  Co.  and  the  Wyoming 
Association,  of  the  31st  of  August,  1847 — the  one  now  before  this 
court — together  with  the  transfer  of  the  Pennsylvania  Coal  Co., 
and  the  obligation  of  that  Company  under  its  contract.  After  they 
had  got  this  Coal  Co.  in,  to  the  extent  of  four  millions  of  dollars, 
they  sought  by  that  bill  to  accomplish  what  I denounce  as  a very 
great  fraud.  It  was  an  attempt  at  a very  great  fraud.  It  was  a 
bill  seeking  to  obtain  a decree  to  cancel  this  contract  of  the  31st  of 
August,  1847,  after  they  had  got  us  entirely  in  their  power,  on  the 
ground  not  of  the  want  of  power  on  the  part  of  the  officers  of  the 
Canal  Co.  to  execute  that  contract,  but  of  their  want  of  authority 
to  execute  it.  After  they  hgd  been  getting  hundreds  of  thousands  of 
dollars  out  of  us  under  the  contract,  they  were  contemptible  enough 
to  file  a bill  asking  that  it  should  be  cancelled,  upon  the  ground  that 
their  officers  had  no  authority  to  execute  it.  They  were  unsuc- 
cessful. 

Judge  Davies — Is  that  the  case  reported  in  21  Pennsylvania  ? 

Mr.  Cutting — Yes  sir,  and  as  far  as  it  goes  it  settles  the  question 
now  before  your  Honors  substantially,  in  my  view.  They  also  set 
up  in  that  case  that  the  agreement  in  regard  to  the  time  and  mode 
of  paying  tolls  was  void  for  uncertainty, — that  there  was  no 
mutuality  in  regard  to  it, — that  there  was  no  contract  on  the  part  of 
the  Pennsylvania  Coal  Co.  to  pay  tolls;  that  no  action  could  thereby 
be  maintained  against  them  and  no  means  of  enforcing  the  payment 
of  tolls  ; and  they  therefore  prayed  that  the  contract  should  be 
surrendered  up  and  cancelled. 

The  Court  decided — as  they  justly  ought  to  have  done — in  regard 
to  the  officers  who  pleaded  infancy,  that  they1  were  not  babes,  but 
men.  They  were  not  babes,  but  men  who  acted  like  babes.  And 
the  court  held  that  there  was  mutuality — that  there  was  certainly 
enough  about  the  contract — that  there  was  no  difficulty  in  ascertain- 
ing substantially  what  was  the  agreement  between  the  parties,  both 
as  to  fixing  the  rate  of  toll  and  as  to  the  time  of  payments — that 
there  was  an  undertaking  on  the  part  of  the  Coal  Co.  to  pay  the 
tolls,  and  that  an  action  of  assumpsit  could  have  been  maintained 
against  the  Company  on  that  agreement,  or  an  action  for  covenant 
— either  the  one  or  the  other — for  the  tolls. 

Judge  Davies — As  tolls. 

Mr.  Cutting — As  tolls.  I Avant  your  Honor  to  keep  his  mind 
open,  because  I think  I shall  satisfy  your  Honor  that  this  notion  that, 
ex  vi  termini  and  ex  necessitate  rei , toll  is  really  payment  in  advance, 
is  one  of  the  greatest  fallacies  that  can  be  proposed,  when  you  come 
to  consider  the  right  of  the  toll  gatherer.  That  is  the  only  point  of 
difference  between  us,  and  I hope  to  satisfy  your  Honor  that  necessa- 


70 


rily  the  toll  gatherer  can  make  what  bargain  he  chooses  as  to  the 
time  when  he  shall  collect  his  tolls. 

I have  now  said,  I think,  all  that  I need  say  in  regard  to  calling 
the  attention  of  the  court  to  this  agreement — to  the  contingencies 
that  were  provided  for — to  the  fact  that  the  parties  had  the  whole 
subject  under  deliberation,  and  that  where  they  left  it  this  court  will 
leave  it,  and  where  they  left  it  there  is  no  ambiguity;  but  it  is  per- 
fectly clear  that  the  tolls  were  to  be  ascertained  during  the  year 
1852,  by  first  taking  the  actual  sales  of  all  the  year,  getting  the 
average,  and  having  ascertained  that,  to  subtract  $2.50  per  ton  and 
divide  the  balance,  and  then  the  Canal  Co.  were  entitled  to  demand 
their  part  of  the  surplus  as  tolls.  I have  also  called  attention  to 
the  decision  of  the  Court  in  Pennsylvania  in  this  case,  in  which  the 
rights  of  the  Canal  Co.  under  the  charter  are  expressed. 

Judge  Clerke — Do  you  put  that  case  in  your  points? 

Mr.  Cutting — It  is  on  the  points  that  were  printed  and  handed 
to  the  Court  yesterday,  but  it  is  not  in  a very  conspicuous  place. 

Judge  Davies — It  is  the  first  case  cited  under  point  5. 

Mr.  Cutting — Yes,  sir.  It  deserves  a careful  examination,  and  in 
one  respect  it  is  very  useful.  It  contains  a reference  to  all  the  acts 
incorporating  or  amending  the  charter  of  the  Delaware  and  Hudson 
Co.,  the  Lackawaxen  River  Navigation  Co.,  and  the  Wyoming  Asso- 
ciation, or  rather  the  Pennsylvania  Coal  Co.  It  is,  therefore,  ex- 
tremely useful  as  a reference  when  you  come  to  consider  the  case. 

The  next  proposition,  and  the  only  one  with  which  I shall  trouble 
the  Court,  is  this:  Having  found  out  from  the  contract  what  is  the 

rate  of  toll  chargeable  for  the  year  1852,  and  having  found  that  it 
can  only  be  ascertained  by  taking  the  actual  sales  for  the  whole 
year  and  obtaining  the  average,  and  basing  the  rate  upon  that 
average,  the  next  question  arises,  When  did  that  right  of  the  Canal 
Co.  to  demand  and  compel  payment  of  the  one  half  over  the  $2.50 
by  the  Coal  Co.  ari^e?  Because  it  is  very  clear  that  they  have  no 
power  of  compulsion  until  the  right  has  accrued  and  becomes 
perfect.  That  is  clear  and  certain,  and  I shall  illustrate  it  by 
asking  your  Honors7  attention  to  the  point  of  time  when  an  action 
of  assumpsit  or  of  covenant  could  have  been  maintained  under  this 
agreement,  against  the  Coal  Co.  by  the  Canal  Co.  For  after  all 
that,  is  the  condition  of  the  case.  Bring  it  down  to  the  very 
best  of  all  tests — the  test  of  pleading — the  best  of  all  logical  means 
of  arriving  at  a conclusion. 

Now  when  were  the  tolls  payable  for  coal  transported  during 
the  year  ? First,  your  Honors  will  observe  that  they  were  payable 
by  the  ton  weight.  Of  course  the  weighing  of  the  coal  was  indis- 
pensable in  order  to  ascertain  the  number  of  tons  that  were  to  be 
charged.  Second,  It  is  admitted  that  the  place  of  weighing  at  the 
time  this  contract  was  entered  into  and  for  a long  time  before,  was 
at  the  eastern  extremity  of  this  canal,  namely,  at  Eddyville.  That 
was  the  place  when  this  contract  was  made  where  the  weight  of  the 
coal  transported  was  ascertained,  and'  had  been  for  many  vqars. 
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We  were  to  pay  on  the  coal  transported  by  the  ton  weight,  and  of 
course  the  ton  weight  of  the  coal  transported  was  first  to  be  ascer- 
tained. We  were  not  to  pay  upon  coal  which  never  reached  its 
destination.  Suppose  it  had  been  lost  or  damaged  and  never 
reached  the  port  of  destination — never  was  transported,  we  of  course 
were  never  to  pay  for  its  transportation.  We  were  not  to  pay  then 
for  coal  that  was  never  transported  beyond  Hawley  at  the  rate  of 
one  half  the  profits  resulting  from  the  sales  of  the  coal.  It  was 
only  for  the  thing  done.  You  may  call  things  wrong  names,  but 
you  do  not  alter  their  character.  The  owner  of  a ship  would  not  at 
all  alter  the  nature  and  character  of  his  rights  by  calling  freight 
toll.  And  yet  the  freight  on  goods  transported  is  just  nothing  more 
nor  less  than  what  the  Delaware  & Hudson  Co.  choose  to  call  toll. 
The  thing  is  the  same.  Now  did  ever  anybody  hear  that  freight 
wras  earned  or  payable  until  the  service  was  rendered  by  reaching 
the  port  of  destination  and  delivering  the  goods  ? Where  the  ser- 
vice is  to  be  transportation  and  delivery,  it  is  never  earned  until  the 
transportation  and  delivery  are  effected.  If  a vessel  by  the  peril  of 
the  sea  is  lost  before  reaching  the  port  of  destination,  of  course  the 
owner  of  the  vessel  is  not  answerable  for  its  non-delivery,  because 
prevented  by  powers  he  could  not  resist;  but  not  having  rendered 
his  service  he  is  not  entitled  to  his  freight.  And  yet  by  changing 
names  these  defendants  would  change  things  and  the  legal  conse- 
• quences  flowing  from  them.  And  not  only  that,  but  where  we  made 
a contract  to  pay  on  coal  transported  according  to  the  weight  of  it, 
it  is  said  that  all  that  goes  for  nothing,  because  forsooth  canal 
freights  and  railroad  freights  are  payable  necessarily  in  advance,  no 
matter  whether  they  reach  the  port  or  not. 

Pay  in  advance ! Suppose  we  refuse  after  we  get  one  third  of  the 
way  to  go  on;  are  they  entitled  to  keep  the  toll  because  it  was  pay- 
able in  advance  ? Suppose  there  is  a breach  in  their  canal  and  we 
cannot  get  the  coal  from  Hawley  to  the  place  where  it  is  weighed, 
are  they  entitled  to  freight  in  advance  in  the  face  of  the  stipulation 
that  it  was  to  be  charged  on  the  coal  transported — not  to  be  trans- 
ported, but  transported — service  rendered  ? 

If  your  Honors  please  this  is  a very  grave  question.  It  involves 
nothing  more  than  the  vitality  of  a great — a very  great  company, 
constantly  paying  its  dividends.  If  your  Honors  shall  deliver  us 
over,  bound  hand  and  foot,  into  the  hands  of  the  Philistines,  why 
everybody  knows  exactly  how  those  Philistines  will  use  us. 

When,  then,  would  a cause  of  action  in  1852  have  been  right,  so 
that  it  would  have  lain  against  the  Pennsylvania  Coal  Co.  for  this 
payment  for  the  use  of  the  canal  ? Say,  for  instance,  the  canal  had 
been  navigated  as  I said  yesterday,  during  the  month  of  April  and 
we  had  transported  our  coal  during  that  month  ; they  agreed  that  on 
the  first  of  May  there  was  to  be  a tariff  fixed,  chargeable  for  that 
season  ; could  they  on  the  29th  day  of  April  have  brought  action  for 
the  freight  on  the  coal  transported  on  the  canal  ? Had  they  a legal 
right  at  that  time  to  demand  toll  the  amount  of  which  was  not,  and 
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could  not  be  ascertained  ? Because  I want  you  Honors  to  keep  in 
mind  that  this  answer  admits  as  a fact,  that  there  was  not  at  the 
time  they  issued  these  instructions  and  seized  our  boats,  any  means 
of  ascertaining  definitely  what  amount  of  toll  was  payable.  That  is 
on  the  face  of  this  answer.  Now  before  an  account  due  is  ascer- 
tained or  before  it  is  ascertainable,  has  a man  a legal  right  to 
demand  payment  ? If  he  has,  then  this  company  has  a right  in  this 
case.  If  not,  then  they  have  no  such  right.  I hold  it  to  be  self-evi- 
dent that  until  the  amount  due  was  ascertainable  and  ascertained, 
there  was  no  right  to  demand  payment,  and  of  course  there  was  no 
obligation  to  pay.  And  as  there  was  neither  a right  to  demand  nor 
a duty  to  pay,  of  course  there  was  no  right  of  action  existing.  They 
cannot  embargo  our  boats  upon  a demand  of  a sum  not  due.  If  this 
sum  was  not  due  so  that  they  could  have  brought  an  action  of 
assumpsit  or  covenant  for  it — as  in  the  case  in  Pennsylvania  it  was 
held  they  had  a right  under  the  contract  to  do  for  what  was  ascer- 
tained— of  course  they  could  not  resort  to  that  remedy  ; still  less  to 
the  more  violent,  unjudicial,  and  summary  method  of  taking  the  law 
into  their  own  hands,  embargoing  the  boats  and  compelling  payment 
under  duress. 

Under  their  charter  they  had  no  power  to  stop  a boat  until  the 
amount  of  toll  was  fixed  and  ascertained.  Your  Honors  have  a 
copy  of  the  charter.  You  will  find  in  sections  12,  13  and  14  the 
provisions  in  regard  to  the  right  of  collecting  toll  and  the  power  to  . 
stop  boats  passing  over  the  canal.  It  is  expressly  declared  in  those 
provisions  that  they  shall  have  no  power  to  stop  a boat  until  the 
amount  payable  by  that  boat  is  fixed.  And  fixed  how  ? B}^  ascer- 

taining its  capacity,  its  weight,  Ac.  Now  if  they  had  no  right 
under  their  charter  to  stop  boats  for  non-payment  of  toll,  until  the 
amount  of  that  toll  was  ascertained  and  fixed,  I want  to  know  how 
they  possess,  under  their  charter,  a right  to  stop  our  boats  when  it 
is  admitted  there  was  no  means  of  ascertaining  the  rate  of  toll.  A 
fortiori  they  had  no  right  to  stop  our  boats  if  they  had  none  to  stop 
the  boats  of  strangers,  if  the  amount  was  not  ascertained.  Such  is 
the  express  provision  in  regard  to  both  these  companies — the  Dela- 
ware and  Hudson  Co.  and  the  Lackawaxen  Navigation  Co. 

Again  : under  their  charter  the  amount  of  toll  was  not  demanda- 
ble  until  it  was  ascertained  by  weight.  If  that  be  so,  I want  to 
know  how  they  could — when  you  come  to  separate  this  agreement — 
undertake  to  demand  and  exact  payment  from  us  when  the  amount 
was  not  ascertainable  at  all.  Now  I agree  that  the  charter  gave  to 
the  Canal  Co.  the  power  to  fix  its  rates  anywhere  within  the  max- 
imum of  eight  cents  a mile  per  ton  and  to  collect  the  toll  in  advance 
by  stopping  the  boats.  That  I agree  to.  It  is  precisely  because  the 
charter  gave  them  that  power  that  they  acknowledged  that  no 
mining  company  would  ever  enter  into  an  engagement  with  them  to 
build  a railway  while  those  powers  were  hanging  over  their  heads, 
like  a sword  ready  to  smite  them  at  any  moment.  This  company 
declared  that  it  was  necessary  that  there  should  not  be  a wide  and 


discretionary  power  to  charge  as  they  chose  under,  their  charter 
but  that  they  ought  to  circumscribe  and  limit  their  rights  under  it 
by  fixing  a certain  and  permanent  rate  of  toll  from  which  they 
would  have  no  discretionary  power  to  depart.  Then  having  thus 
declared  their  purpose  to  modify  their  rights  under  the  charter  they 
did  modify  them  in  regard  to  the  amount  of  their  tolls  by  fixing,  as 
I have  before  observed,  a means  of  obtaining  a permanent  rate. 

Now  if  they  had  that  power  under  their  charter  to  fix  a perma- 
nent rate,  had  they  not  the  power  also  to  fix  the  time  of  payment  ? 
Says  my  learned  friend  (Mr.  Ketchum)  “ I will  call  this  tolls,  tolls , 
tolls.  And  what  are  tolls?  “ Why  necessarily,”  says  he,  “ a thing 
payable  in  advance  ; and  if  not  payable  in  advance,  then  it  is  not 
tolls,  tolls.”  There  is  no  magic  in  the  word.  We  do  not  gain 
anything  by  the  wrong  use  of  words.  If  this  is  not  payable  in 
advance,  and  they  cannot  get  it  for  that  reason,  why  then  it  is  not 
tolls.  Whether  it  is  freight  or  tolls  makes  no  difference  unless  we 
really  do  ascribe  to  a selection  from  the  dictionary  the  virtue  of 
altering  principles.  Tolls — freight — that  is  the  difference  between 
us.  I call  it  freight,  you  call  it  tolls. 

Do  your  Honors  suppose,  in  the  case  of  the  millers  of  Oswego  or 
Rochester,  or  any  of  the  great  points  where  this  extensive  flouring 
business  is  carried  on,  that  they  have  no  right  to  make  bargains 
with  their  customers,  that  in  order  to  secure  their  custom  they  will 
make  the  charge  for  grinding  payable  monthly,  quarterly,  half 
yearly  or  yearly  ? 

Judge  Clerke — Particularly  with  large  establishments. 

Mr.  Cutting — Do  your  Honors  suppose  that  this  matter  of  tolls, 
tolls , tolls,  places  between  the  miller  and  his  customer  an  insupera- 
ble barrier  so  that  he  cannot  give  credit  to  him  for  tolls,  tolls , 
tolls  ? Do  your  Honors  suppose  that  a great  ferry  company  that 
has  in  view  the  obtaining  of  the  Hudson  River  Railroad,  or  the 
Central,  or  the  Erie  Railroad,  cannot  say  to  these  great  corpora- 
tion, “ Give  us  your  business  and  we  will  give  you  credit  for  the 
ferryage  payable  monthly  or  biennially  ?”  And  all  that  simply  from 
the  magic  virtue  innate  in  the  word  toils?  Why,  no  ferry  company 
ever  supposed  so.  They  give  all  the  facilities  they  can  by  way  of 
credit  and  otherwise.  I need  not  go  to  the  Brooklyn  Ferry  Co. 
It  is  necessary  that  they  should  give  facilities  to  their  customers  for 
the  settlement  of  their  accounts — not  requiring  immediate  payment 
for  every  bushel  of  grain  or  every  package  of  goods  as  it  is  carried 
over  the  ferry,  but  waiting  for  the  payment  at  periods  to  be  agreed 
upon,  and  rates  of  credit  to  be  agreed  upon. 

And  there  is  no  more  difficulty  in  that  than  in  any  other  business 
arrangement.  If  I make  a bargain  with  the  Erie  Railroad  Co.,  or 
any  other  corporation,  that  the  freight  on  the  goods  shall  be  paid 
whenever  the  amount  of  goods  transported  is  ascertained  upon  a 
certain  principle,  and  that  the  price  shall  be  regulated  by  an 
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average,  and  shall  be  payable  when  that  average  is  ascertained,  or 
the  basis  is  ascertained  upon  which  the  calculation  is  to  be  made, 
and  both  parties  contemplate  that  the  payment  is  not  to  be  made 
until  it  is  so  ascertained,  and  of  course  that  a credit  is  to  be  given 
until  that  measure  of  payment  is  ascertained,  is  not  that  a perfectly 
legitimate  bargain  ? When,  therefore,  the  measure  to  be  paid  de- 
pends upon  a future  event,  the  time  of  payment  attends  and  accom- 
panies that  future  event — does  not  precede  it  but  attends  upon  it 
and  is  consequent  upon  it.  The  duty  and  obligation  to  pay  arises 
when  the  ascertainment  is  made,  and  not  before. 

There  can  be,  it  seems  to  me,  no  difference  of  opinion  upon  this 
question.  1 will  not  detain  your  Honors  by  reading  at  any  length 
what  the  court  of  Pennsylvania  decided  in  the  case  already  mention- 
ed, but  on  page  145  they  say  : 

“ There  may  be  some  difficulty  in  the  construction  of  that,  but  so 
far  as  we  perceive  it  is  quite  susceptible  of  a construction  by  which 
the  amount  of  toll  per  ton  as  well  as  the  time  of  payment,  can  be 
reduced  to  reasonable  certainty.  There  is  no  want  of  mutuality  in 
the  provisions  for  enforcing  performance.  The  Canal  Co.  is  bound 
by  the  agreement  to  furnish  the  use  of  its  canal  to  the  Coal  Co.  and 
the  latter  is  required  to  pay  tolls  according  to  the  rate  prescribed 
by  the  parties  for  the  purpose  of  ascertaining  the  amount.  The 
remedy  for  the  collection  of  toll  under  the  charter  is  not  taken 
away  by  the  agreement,  although  the  rights  are  modified  in  regard  to 
amount  and  time  of  payment.” 

If  the  rights  are  modified  under  the  agreement  as  regards  not 
only  amount  but  as  regards  time  of  payment,  what  is  the  modifica- 
tion ? Under  the  charter,  the  time  of  payment  was,  if  you  please,  in 
advance.  Now  there  can  be  no  modification  as  to  time  but  one,  and 
that  is  not  at  the  time  they  can  charge  under  the  charter  but  at 
another  time,  and  that  time  the  court  say  is  not  difficult  to  ascer- 
tain. Nor  is  it  provided  you  will  simply  agree  to  do  what  the 
parties  intended  to  do.  Take  their  own  mode  and  you  ascertain  it 
bv  taking  the  actual  sales  up  to  the  first  of  January,  getting  the 
average  and  then  deducting  the  $2.50,  and  dividing  the  balance. 
We  say  the  time  of  payment  is  postponed  until  you  find  out  how 
much  we  owe  you,  and  that  this  was  what  the  parties  intended. 
We  say  they  are  put  olf  until  they  know  what  to  demand  of  us. 
“ 0,  but  be  liberal/7  they  say,  “ and  pay  us  in  advance.77  We  say  we 
pay  you  something  on  account,  but  you  have  got  more  than  funds 
enough  already  in  hand.  We  pay  $2.50  in  advance,  why  should  we 
pay  more.77  Judge  Davies  says,  “Pay  them  in  advance,  because 
under  their  charter  they  have  a right  to  collect  toll  before  the 
service  is  performed.77  But  we  say  to  his  Honor  “ That  right  was 
modified  as  to  time77 — and  so  the  court  in  Pennsylvania  declared 
— that  there  was  no  difficulty  in  ascertaining  when  the  time  of 
payment  was,  by  simply  taking  the  formula  prescribed  by  the 
parties. 

Is  it  any  hardship  for  any  man  to  wait  for  his  pay  until  the 


amount  of  it  is  ascertained?  Who  ever  did  hear  of  such  a thing  as 
paying  by  an  approximate  estimate  before  the  amount  of  the  debl 
can  possibly  be  lixcd.  That  is  the  difference  between  us — a differ- 
ence which  they  treat  lightly  as  being  de  minimis  non  cruat  lex.  To 
pay  in  advance  50  cents  per  ton  on  600,000  tons ! It  would  be  a 
curious  thing  to  know  that  which  according  to  the  optics  of  some 
gentlemen  is  so  exceedingly  small  as  to  be  invisible  to  the  eye  of  the 
law,  who  overlook  a quarter  of  a million  of  dollars.  The  de  minimis 
I suppose  applies  to  that. 

My  argument  then  is,  that  in  the  year  1852  there  was  a fixed  per- 
manent rate,  ascertainable  by  the  actual  sales  during  that  year,  by 
taking  the  average  and  applying  the  deduction,  and  that  until  that 
was  known  the  amount  due  could  not  be  ascertained. 

Judge  Clerke — Until  the  expiration  of  the  year  ? 

Mr.  Cutting — Until  the  81st  of  December.  It  is  said  that  that 
gives  a credit  until  the  amount  is  ascertained.  If  it  were  so  was  it 
not  competent  for  these  parties  so  to  agree  ? But  it  is  an  abuse  of 
terms  to  call  it  a credit,  because,  as  I have  said,  there  was  no  right 
to  demand  and  no  obligation  to  pay  until  the  creditor  knew  what 
his  demand  was  or  had  the  means  of  ascertaining.  Whilst  the 
thing  was  conjectural  merely,  no  action  at  law  could  have  been 
maintained,  and  if  no  action  at  law  could  have  been  maintained,  I 
ask  your  Honors  whether  that  does  not  prove  that  no  debt  was 
due  ? Because  the  court  of  Pennsylvania  has  expressly  decided  that 
no  action  of  assumpsit  or  covenant  could  then  lie,  and  if  no  action 
could  have  been  maintained  prior  to  the  ascertainment  of  the 
amount,  I want  to  know  what  rule  of  damages  you  are  to  give. 
Have  we  got  only  to  that  rustic  period  of  the  law  when  we  resort 
to  conjectural  and  approximate  estimates,  leaving  to  one  party  or 
another  to  settle  his  amount  before  tile  amount  is  ascertained  to  be 
due  ? 

I have  argued  this  case  with  some  degree  of  earnestness,  because 
I feel  that  the  Coal  Co.  is  in  very  great  danger  of  having  great  in- 
justice and  wrong  done  to  it and  when  you  come  to  consider  the 
nature  of  the  wound  that  will  be  inflicted,  it  really  is  a lamentable 
thing,  that  after  all  the  efforts  of  these  parties,  and  their  great  deli- 
beration in  putting  their  agreement  into  writing,  and  in  terms 
entirely  free  from  ambiguity,  they  have  not  been  able  to  rescue 
themselves  from  the  very  danger  that  both  of  the  parties  proclaimed 
to  exist,  but  in  the  face  of  its  terms  which  postpone  the  pay- 
ment until  the  amount  is  ascertained,  there  is  to  be  substituted  a 
sliding  scale,  or  an  approximate  guess,  leaving  it  to  be  adjusted  at  a 
future  time.  I do  not  believe  that,  upon  reflection,  your  Honors 
will  come  to  that  conclusion.  I trust  his  Honor  who  delivered  the 
opinion  below  will  open  the  question  of  whether  or  not  it  was  not 
competent  for  the  Canal  Co.  to  modify  their  chartered  rights  as  to  the 
time  of  collecting,  and  whether  they  did  not  modify  it,  and  thus  give 


up  a part  of  their  chartered  privileges  in  making  this  bargain.  And 
if  your  Honor  should  say  so — as  I am  sure  you  will  do — the  ques- 
tion then  is,  whether  or  not  from  necessary  implication  the  time  of 
payment  was  not  the  time  when  it  was  legally  demandable  ? 

I will  not  say  anything  more.  The  stopping  of  the  boats  was  a 
wrong  which  is  admitted  to  have  been  done.  The  amount  of  dam- 
ages of  course  was  not  proved,  but  if  the  wrongful  act  is  committed 
nominal  damages  will  follow  as  matter  . of  course,  and  that  simply 
gives  us  the  principle  for  which  we  are  contending,  namely,  that 
construction  of  the  charter  upon  which  the  well  being  of  the  Coal 
Co.  depends.  I always  supposed  that  if  we  were'  sustained  in  the 
view,  as  regards  the  amount  of  damages,  the  court  could  easily  have 
ordered  a reference  below,  and  so  could  easily  award  a reference 
now  upon  these  points,  if  there  should  be  a reversal. 

Mr.  Ketchum — One  word  in  reference  to  that  part  of  the  bill 
and  answer  which  speaks  of  the  amount  of  funds  in  the  hands  of  the 
defendants. 

“ The  said  plaintiff  has  yet  remaining  in  the  hands  of  the  defend- 
ant, as  its  agent  for  the  sale  of  the  production  of  the  plaintiff  for 
the  last  year,  coal  valued  at  not  less  than  $50,000  and  available 
assets  from  sales  estimated  at  not  less  than  $200,000,  both  of  which 
are  expected  to  be  realized  much  faster  than  the  tolls  for  the  present 
year  could  in  any  event  possibly  accrue.” 

The  defendants’  answer  admits  : 

“ That  at  the  time  of  filing  said  complaint  the  said  plaintiff  had 
yet  remaining  in  the  hands  of  the  defendant,  as  its  agents,  coal  and 
assets  valued  at  or  about  the  prices  in  said  complaint  mentioned.” 

That  is  all  true,  but  tlyev  do  not  say  that  we  may  apply  these 
funds  to  the  payment  of  tolls.  The  proposition  in  the  bill,  and  the 
proposition  now  taken  by  the  gentleman,  is  that  nothing  is  due  us 
until  the  31st  of  December. 

Judge  Roosevelt — The  counsel  merely  urges  that,  I suppose,  as 
a fact  showing  that  you  had  security  and  were  not  in  danger  from 
insolvency. 

Mr.  Ketchum — If  we  had  $50,000  in  hand,  they  could  sue  us  im- 
mediately and  we  could  not  answer. 

Mr.  Cutting — You  could  if  you  were  right. 

Mr.  Ketchum — But  not  if  the  gentleman  is  right.  They  could 
have  brought  their  action  according  to  his  doctrine. 


Mr.  O’Conor — It  is  not  in  proof  that  we  could  set  off  tolls  except 
what  had  actually  accrued  at  the  moment  they  commenced  their 
suit. 

Judge  Davies — You  clearly  could  not  if  the  tolls  had  not  been 
ascertained. 

Mr.  O’ Conor — Whether  they  were  or  not  either  upon  their  con- 
struction or  ours,  I think  we  could  set  off  that  little  fraction 
of  tolls  we  had  earned  at  the  moment  of  the  commencment  of  their 
suit. 

Mr.  Cutting — The  least  important  thing  I said  is  the  only  one 
that  is  mentioned. 

Mr.  Ivetchum — It  is  only  as  matter  of  fact ; we  have  nothing  to 
say  by  way  of  argument. 

Mr.  Tilden — We  shall  present  the  points. 

Judge  Roosevelt — It  is  desirable  that  what  is  done  should  be 
done  soon. 

Mr.  Cutting — Your  Honor  will  not  wait  for  us  of  course. 


